





THE CENTRAL LAW JOURNAL. 281 





Whe Central Law Journal, 





ST. LOUIS, OCTOBER 8, 1880. 


CITIZENSHIP. 





Citizenship is distinguished from alienism, 
and denotes membership in the political soci- 
ety or State. Citizens are distinguished from 
mere inhabitants ; for these may be strangers, 
or aliens,who while they are permitted to settle 
and stay in the country, are not permitted to 
enjoy the privileges or share in the rights 
which pertain to those who are members of 
the political society. A person may have 
citizenship in one country and be an inhabit- 
ant of another country. So he may be a cit- 
izen of one country and have his domicil in 
another. If an English subject leaves Eng- 
land for America, and upon arriving here de- 
termines to remain permanently, and actually 
takes up his residence here with such an in- 
tent, he acquires at once an American domi- 
cil while he retains his English citizenship. 

Citizenship may be acquired in this country 
in either of two ways. It may be acquired 
by birth or by naturalization. The Four- 
teenth Amendment provides that all persons 
born and naturalized in the United States, 
and subject to the jurisdiction thereof, are 
citizens of the United States and of the State 
wherein they reside. Under this amendment 
every person, of whatever race or color, who 
is (1) born within the United States and sub- 
ject to its jurisdiction, or (2) who has been 
naturalized therein, is a citizen of the United 
States. This amendment was declared adopt- 
ed July 28, 1868, and was adopted for the 
purpose of altering the law as it had been ex- 
pounded by the Supreme Court of the United 
States in the celebrated case of Scott v. Sand- 
ford,! better known as the Dred Scott Case. 
In that famous case the court had declared 
that colored persons of the African race, 
whose ancestors were imported into this coun- 
try and sold as slaves, were not citizens of the 
United States and could not become members 
of its political community; that therefore 
they were not entitled to the rights, privileges 
and immunities guaranteed by the Constitu- 
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tion to citizens, and consequently that they 
had no right to bring suits in the Federal 
courts. The opinion of the court was pro- 
nounced by Chief Justice Tanev, and was 
based upon the assumption that the word 
‘“‘citizen’’ as used in the Constitution was 
synonymous with the word ‘‘people’’ as used 
in the preamble, and whica recites that ‘*We, 
the people, * * * * doordain and es- 
tablish this Constitution for the United States 
of America;’’ and that as negroes did not 
constitute a part of the ‘‘people’’ who partic- 
ipated in adopting the Constitution, and were 
not at the time of the adoption of the Consti- 
tution regarded as ‘‘citizens,’’ they could 
not now be regarded as such, as the term 
meant the same as it did at the time it was 
used in the Constitution. The decision was 
concurred in by a vote of seven to two. The 
dissenting opinion of Mr. Justice Curtis, 
however, declared: 1. That the free native 
born citizens of each State were citizens of 
the United States; 2. That as free colored 
persons born within some of the States were 
citizens of those States, such persons were 
also citizens of the United States. Whether 
that deeision was right or whether it was 
wrong, certain it is that it was the decision of 
the highest judicial tribunal known in this 
country, and as such entitled to respect and 
observance so long as it stood unreversed. 
For partisan purposes the decision of Mr. 
Chief Justice Taney was persistently misrep- 
resented, and to-day a large portion of the 
people of this country only remember the 
venerable Chief Justice as being the man who 
declared that ‘‘a negro had no rights which a 
white man was bound to respect.’’ Every 
lawyer knows or ought to know that no such 
sentiment was ever expressed by him or any 
other judge. The profession owes it to the 
memory of the dead Chief Justice to stamp 
out this insult to his memory and to the rep- 
utation of the tribunal over which he presid- 
ed. What he did say was: ‘‘It is difficult 
at this day to realize the state of public opin- 
ion in relation to that unfortunate race, which 
prevailed in the civilized and enlightened por 
tions of the world at the time of the Declara 
tion of Independence, and when the Consti 
tution of the United States was framed and 
adopted. But the public history of every 
European nation displays it in a manner too 
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plain to be mistaken. They had for more 
than a century before been regarded as beings 
of an inferior order and altogether unfit to 
associate with the white race, either in social 
or political relations ; and so far inferior, that 
they had no rights which the white man was 
bound to respect, and that the negro might 
justly and lawfully be reduced to slav- 
ery for fhis benefit. He was bought 
and sold, and treated as an ordinary article 
of merchandise and traffic, whenever a profit 
could be made by it.’’ 

Birth within the jurisdiction of the United 
States is essential to citizenship, so that In- 
dians preserving their tribal relations, and 
recognizing the headship of their chiefs, are 
not invested with the rights of citizens, even 
though residing within a State or an organized 
territory.2, But when any individual with- 
draws from the tribal relations and makes 
himself a member of the civilized community, 
adopting its habits and subjecting himself to 
its jurisdiction, his right to protection in per- 
son, property and privilege, is said to become 
as complete as that of any other native-born 
inhabitant.* Children, born abroad of par- 
ents who are American citizens temporarily 
residing abroad or traveling in foreign coun- 
tries, are citizensof the United States by 
birth. 

Citizenship is acquired by naturalization in 
any of three ways. 1. By special laws 
conferring the privilege upon individuals 
named in the laws. 2. By means of general 
naturalization laws, whereby individuals re- 
nounce their foreign allegiance and take upon 
themselves the obligations of citizenship. 3. 
By the acquisition by the United States of 
foreign territory with its people, who thereby 
become citizens of the United States.5 

The original naturalization laws only ex- 
tended to free ‘‘white’’ persons. In 1870 
this was altered, and the naturalization laws 
were extended to aliens of African nativity 
and to persons of African descent. The pur- 
pose was to admit of the naturalization of 
Africans, but not to authorize the naturaliza- 


2 Goodell v. Jackson, 20 Johns. 693, 700; McKay v. 
Campbell, 2 Sawyer, 118; Ex parte Reynolds, 18 Alb. 
L. J. 18. 

3 Story on Const., 4th ed., § 1993: Cooley’s Princi- 
ples of Const. Law, 243. 

4 Rey. Stat. U. 8. (1878) § 1993. 

5 See Cooley’s Principles of Const. Law, 243. 





tion of the Chinese. Congress was not pre- 
pared to admit to citizenship people of the 
Mongolian race, and while the Senate was 
engaged in framing the law of 1870, it was 
proposed to insert at the end of the act: ‘‘But 
this act shall not be construed to authorize 
the naturalizatlon of persons born in the Chi- 
nese Empire.’’ Senator Sumner was not, 
however, in favor of this discrimination, and 
he is on the record as saying: ‘The Senator 
says it opens the great’ Chinese question. It 
simply opens the question of the Declaration 
of Independence, and whether we will be true 
to it. ‘All men are created equal’ without dis- 
tinction of color.’’® The Fifteenth Amend- 
ment forbids discrimination ‘‘on account of 
race, color or previous condition of servi- 
tude ;’’ but this provision is applicable only 
as between citizens of the United States, and 
then only as to the right to vote, so that dis- 
crimination in naturalization laws is nowhere 
forbidden as to the naturalization of Chi- 
nese.” 

The doctrine, once a citizen always a citizen, 
was the favored doctrine of almost all of the 
European nations. This country has, how- 
ever, strenuously contended against the jus- 
tice and the propriety of such a doctrine. 
And in 1868 Congress passed an act declar- 
ing that the right of expatriation was a natu- 
rai and inherent right of all people, and enact- 
ing that any declaration, instruction, opinion, 
order or decision of any officer of this gov- 
ernment which denies, restricts, impairs or 
questions the right of expatriation, is hereby 
declared inconsistent with the fundamental 
principles of this government.* But by the 
terms of the naturalization treaty of 1870 be- 
tween this country and Great Britain, provi- 
sion is made for the naturalization in either 
country of the citizens of the other. And 
now we have treaties with almost all of the 
European nations in which the right of expa- 
triation is conceded under certain qualifica- 
tions.? 


6 See Am. Law. Reg., Nov. 1879, p. 673. 

7 Ah Yup’s Case, 6 Cent. L. J. 387. 

815 Stat. at Large, 223, 224, 

9 Such treaties exist with Great Britain, Austria, 
North German Union, Belgium, Bavaria, Grand 
Duchy of Hesse, Grand Duchy of Baden, Sweden and 
Norway, Denmark, Wurtemberg, Mexico, and Ecua- 
dor. In all of the above the treaties have been en- 
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There is in this country a twofold citizen- 
ship—a citizenship of the United States, and 
also a citizenship of the several States, and 
the two co-exist in the same persons. The 
Fourteenth Amendment declares that all per- 
sons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are 
citizens of the United States and of the State 
wherein they reside. Not only that, but it 
goes on to provide that ‘‘no State shall make 
or enforce any law which shall abridge the 
privileges or immunities of citizens of the 
United States.’ Hence we find Mr. Justice 
Miller declaring in the Slaughter-House Cas- 
es:19 ‘It is quite clear then, that there is 
a citizenship of the United States, and a cit- 
izenship of the State.’’ And by the amend- 
ment above referred to, a State is only pro- 
hibited from denying to a citizen of the 
United States any of his privileges or immu- 
nities gua a citizen of the United States. It 
was not meant to protect a citizen of a State 
against the legislative power of his own State. 





And upon this point we find Mr. Justice Mil- | 


ler, in the case last cited, saying: ‘‘It is a little 
remarkable, if this clause was intended as a 
protection to the citizen of a State against the 
legislative power of his own State, that the 
words ‘citizen of the State’ should be left 
out, where it is so carefully used, and used 
in contradistinction to citizens of the United 
States, in the very sentence which precgdes 
it. It is too clear for argument that the 
ehange in phraseology was adopted under- 
standingly and with a purpose.’’ While, then, 
there is a citizenship of the United States, 
and a citizenship of a State entirely distinct 
from a citizenship of the United States, yet it 
is only in the Territories and other places 
subject to their exclusive jurisdiction that 
there can be a citizenship of the United States 
unconnected with citizenship of a State.™ 
The inhabitants of districts within a State 
over which the exclusive jurisdiction has been 
ceded by the State to the United States, are 
not citizens of the State, although they are 
citizens of the United States. 1% 

The right of suffrage is never an incident of 
citizenship, but each State confers it as a 


1016 Wall. 74. 

ll Prentiss v. Brennan, 2 Blatchf. 162. 

12Sinks v. Reese, 19 Ohio St.306; Com, vy. Clary, 8 
Mass. 72. 
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privilege upon those whom it deems qualified 
to exercise it wisely and for the benefit of the 
State; and the right once conferred is quali- 
fied by such regulations as are considered 
necessary to prevent its abuse to the injury 
of the Commonwealth.*> The theory so 
often advanced by doctrinaires, that suffrage 
is a natural right, finds no support in the de- 
cisions of the courts, but has been pro- 
nounced to be utterly without foundation. 
There is no restriction contained in the Con- 
stitution of the United States upon the power 
of the States to limit or extend the right of 
suffrage, excepting the provision in the Fif- 
teenth Amendment which prevents any dis- 
crimination on account of race, color or pre- 
vious condition of servitude. Not only is 
the right of suffrage not an incident of citi- 
zenship, but the right may be conferred upon 
aliens, and this has actually been done in a 
number of instances. At an early day aliens 
were allowed to vote in the north-western 
territory in order to attract foreign emigra- 
tion. And even after Ohio, Michigan and 
Illinois were admitted as States into the 
Union, aliens were permitted to exercise the 
right of suffrage.° We are told upon good 
authority that no less than twelve of the 
States have admitted to the right of suffrage 
aliens who have declared their intention to 
become citizens.4® But in the cases men- 
tioned above it was not even required of 
them that they should have declared their in- 
tention to abandon their former allegiance. 

A corporation is a citizen of the State 
which created it.1’7 In Bank of Augusta v. 
Earle,1® the Supreme Court of the United 
States said: ‘‘It is very true that a corpora- 
tion can have no legal existence out of the 
boundaries of the sovereignty by which it is 
created. It exists only in contemplation of 
law, and by force of the law; and where that 
law ceases to. operate, and is no longer ob- 
ligatory, thc corporation can have no exist- 
ence. It must dwell in the place of its crea- 
tion, and can not migrate to another sover- 


13 See Cooley’s ,Principles of Censt. Law, 250. 

4 Spencer v. Board of Registration, 1 McArthu 
169; U. S. v. Anthony, 11 Blatchf. 200. 

15 Spragins v. Houghton, 2 Scam. 377. 

16 Cooley’s Principles of Const. Law, p. 250. 

17 Orange, etc. R. Co. y. City Council of Alexandria, 
17 Gratt, 176. 

18 13 Pet. 519, 
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eignty.’’ A corporation is not a citizen, 
therefore, within the meaning of the consti- 
tutional provision that the citizens of each 
State shall be entitled to all the privileges and 
immunities of citizens in the several States. !9 
And in Paul v. Virginia,2° Mr. Justice Field 
declared that ‘‘the term ‘citizens’ as there 
used applies only to natural persons, members 
of the body politic, owing allegiance to the 
State, not to artificial persons created by the 
legislature, and possessing only the attributes 
which the legislature has prescribed.’’ Inthe 
Constitution of the United States, the article 
on the judiciary provides that the judicial 
power of the United States shall extend to 
controversies between citizens of the differ- 
ent States, jurisdiction being thereby made 
dependent not upon the subject-matter of the 
suit, but upon a citizenship of the different 
States.21_ The question, therefore, arises 
whether a corporation is a citizen within the 
meaning of the above constitutional provision. 
This question came before the Supreme Court 
of the United States in 1809, and that court 
held that the capacity of a corporation ag- 
gregate tosue in the courts of the United 
States, depended upon the citizenship of the 
corporators, and that the averment as to citi- 
zenship must apply to the members of the 
corporation as individuals, ‘‘because it could 
not be true as applied to the corporation.’’2? 
And this doctrine continued to prevail until 
1844, when the views hitherto prevailing were 
modified. In Louisville, Cincinnati ete. R. 
Co. v. Leston,?* the court declared that ‘‘a 
corporation created by a State to perform its 
functions under the authority of that State, 
and only suable there, though it may have 
members out of the State, seems to us to be 
a person, though an artificial one, inhabiting 
and belonging to that State, and therefore en- 
titled, for the purpose of suing and being 
sued, to be deemed a citizen of that State.’’ 
And now a corporation created by and trans- 
acting business within a State, is for the 
purpose of suing and being sued in the Fed- 


19 Warren Manfg. Co. v. Aitna Ins. Co., 2 Paine, 
501. 
20 8 Wall. 168. 

21 See Art. 3, § 2. 

22 Bank of the U. S. v. Deveaux, 5 Cranch, 61. 

2% 2 How. 497. 

24 United States Bank v. Planters’ Bank, 9 Wheat. 
904; Ohio, etc. R. Co. v. Wheeler, 1 Black, 286; In- 
surance Co. y. Francis, 11 Wall. 210. 





eral courts, deemed to represent corporators 
who are citizens of such State.24 A foreign 
corporation is likewise deemed to represent 
corporators who are aliens.?° 

What are the privileges and immunities 
which the citizens of each State are entitled 
to in the several States by reason of their 
citizenship, and the constitutional provision 
above referred to? ‘*We feel no hesitation,”’ 
said Mr. Justice Washington, ‘‘in confining 
these expressions to those privileges and im- 
munities which are in their nature funda- 
mental; which belong of right to the citizens 
of all free governments; and which have, at 
all times, been enjoyed by the citizens of the 
several States which compose this Union, 
from the time of their hecoming free, inde- 
pendent and sovereign. What those funda- 
mental principles are, it would perhaps be 
more tedious than difficult to enumerate.’’?6 
The Supreme Court of the United States de- 
cline to specify what these privileges and 
immunities are, preferring to decide each case 
as it arises upon its own particular circum- 
stances.27_ In the case last cited the question 
was whether the State of Virginia could pro- 
hibit the citizens of another State from plant- 
ing oysters in a navigable river of that State, 
while it granted the privilege to the citizens 
of its own State. The court held it had the 
right so tudo. The decision was pronounced 
by Chief Justice Waite, who said: ‘The 
right thus granted is not a privilege or immu- 
nity of general but of special citizenship. It 
does not belong of right to the citizens of all 
free governments, but only to the citizens of 
Virginia, on account of the peculiar circum- 
stances in which they are placed; they and 
they alone owned the property to be sold 
or used, and they alone had the power to dis- 
pose of it as they saw fit. They owned it, 
not by virtue of citizenship merely, but of 
citizenship and domicil united; that is to 
say, by virtue of a citizenship confined to 
that particular locality.’”’ It may be as- 
sumed, however, that this provision protects 
the rights which pertain to general citizenship 
as distinguished from a citizenship that is 
special and local. Among these might be 
named the right to acquire and possess prop- 


2% Society etc. v. New Haven, 8 Wheat. 464. 
2 Corfield v. Coryell, 4 Wash. 380. 
27 McCready v. Virginia, 94 U.S. 301. 
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erty; the right to the protection of life, lib- 
erty and property; the right of a citizen of 
one State to pass through or to reside in any 
other State for purposes of trade, for agri- 
cultural or professional pursuits: the right to 
bring and maintain actions of every kind in 
the State courts; the right to the benefit of 
the writ of habeas corpus. The cases in 
which the courts have been called upon to 
pass upon this constitutional provision have 
been numerous, and the limits of this article 
will not permit a review of them in this con- 
nection, and we must be content with a sim- 
ple reference to some of the more important.** 

It was held, before the abolition of slavery, 
that it was not one of the privileges of State 
citizenship for a master in passing through a 
free State to take his slaves with him and 
hold them in servitude.?9 And it is not a 
privilege of citizenship that persons who are 
married or reside in a particular State, should 
be entitled in another State to such rights in 
property under and by virtue of the marriage 
relation as are given to those who are married 
or reside in this latter State, but each State 
is at liberty to regulate these rights according 
to its own views of what is politic and just. 
But no State can discriminate against the 
citizens of other States in matters of taxa- 
tion, and a statute providing for the imposi- 
tion of license fees, yet discriminating against 
those not permanently residing within the 
State, is regarded asinvalid.*! But a statute 
which authorizes an attachment to be issued 
against the property of non-residents without 
an undertaking is not unconstitutional, though 
as to residents an undertaking is required.*? 

The Supreme Court of the United States 
have recently decided that a statute which de- 
nies to colored citizens the right and privi- 
lege of participating in the administration of 
the law as jurors, because of their color, 


2% Live Stock, etc. Association v. Crescent City, ete. 
Co., 16 Wall. 36; Bartemeyer v. Iowa, 18 Wall. 129; 
Bradwell v. State, 16 Wall. 130; United States v. 
Cruikshank, 92 U. S. 542, 3 Cent. L. J. 295; Paul v. 
Hazelton, 37 N. J. 106; State v. Fosdick, 21 La. Ann. 
434; Murray v. McCarty, 2 Munf. 393; Campbellv. 
Morris, 3 Har. & M. 554; Crandall v. State, 10 Conn, 
340; State v. Medbury, 3 R. I. 188; Slaughter v. 
Com. 18 Gratt. 767. 

2 Lemmon v. People, 20 N. Y. 562. 

30 Conner y. Elliott, 18 How. 591. 

31 Ward v. Maryland, 12 Wall. 418. 

32 Marsh v. Steele, 10 Cent. L. J. 299; s.c., 9 Neb. 
97. 





though qualified in all other respects, is a 
discrimination against that race forbidden by 
the Fourteenth Amendment.** A statute in 
Illinois provided that every person convicted 
of larceny should be deemed infamous, and 
should forever thereafter be rendered in- 
capable of holding any office of honor, trust 
or profit, of voting at any election, of serving 
as a juror, etc. A person convicted under 
such a law was subsequently pardoned by the 
governor, and it was held that he was not 
thereby restored to his previous position as a 
citizen, nor to his competency as a witness. 
The court said that a pardon could only work 
such restoration in cases where the disability 
was a consequence of the judgment, and not 
in those cases where the disability was an- 
nexed to the conviction by the express words 
of the statute. 





CHARGING A TRUSTEE OR EXECUTOR 
WITH IN'TEREST.—I. 


One of the most doubtful points in the law of 
trusts is as to the circumstances under which a 
trustee or executor will be charged with interest 
on trust funds, and the rate of interest with which 
he will be charged. As the subject is one on 
which our readers are likely to be not unfrequent- 
ly consulted, it seems desirable to consider in de- 
tail the doctrines which have been laid down by 
the courts of equity. 

It is well known that before the time of Lord 
Thurlow it was doubtful whether a trustee or ex- 
ecutor, who used trust money in his own trade or 
for his own purposes, would be charged with in- 
terest. Lord Nottingham said it was a fixed rule 
of the court, and he would not change it, that an 
executrix receiving money which was secured to 
the testator, if she laid it out to profit, should not 
account for the profit; for she lent'the principal 
at her hazard, so that if it miscarried she should 
make it good to the estate. Grosvenor v. Cart- 
wright, 2 Ch. Cas. 21; Linch v. Caffy, Id. 35. 
Lord Guildford, however, dissented from this 
doctrine, Ratcliffe v. Graves, 1 Vern. 196, 2 Ch. 
Cas. 152; and in Lee v. Lee, 2 Vern. 548, Lord 
Cowper declared that, although a trustee or ex- 
ecutor is not empowered or directed to place the 
trust funds out at interest, yet if he makes inter- 
est by them he shall be accountable for it. The 
doctrine that a trustee must account for all profits 
made by the use of trust money was laid down by 
Lord Harcourt,( Brown v. Litton, 1 P. W.140) ; but 
the non-liability of an executor to account for 
such profits or to pay interest on assets employed 
by him was unequivocally asserted by Lord Hard- 


33 Strauder v. State, 10 Cent. L. J. 225. 
34 Foreman v. Baldwin, 24 Ill. 299. 
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wicke, (Adams v. Gale, 2 Atk. 106; Child v. Gib- 
son, Id. 603), who, in the last-named case, said 
that ‘‘there never was a case in this court where 
a Master was directed to charge interest upon an 
executor who made use of assets come to his 
hands in the way of his trade.’’ In the first of the 
above-named cases Lord Hardwicke had adopted 
the irrational distinction laid down by Lord Mac- 
clesfield in Bromfief v. Wytherley, Prec. Ch. 505, 
that ‘‘if a trustee or executor is an insolvent per- 
son at the time of placing out trust money, then 
the cestui que trust shall have the whole benefit 
gained thereby, as he must have borne the loss 
thereof, if any had happened; the trustee or ex- 
ecutor by his insolvency being exempted thereof 
and consequently running no hazard at all.” 
Lord Loughborough, however, disapproved of 
this distinction, (Adye v. Feuilleteau, 1 Cox, 25) ; 
and it was finally demolished by Lord Thurlow, 
together with the distinction attempted to be es- 
tablished between the case of a trustee and an 
executor. ‘The doctrine I am desired to lay 
down,” he said, “‘is that an executor may keep 
his testator’s money and apply it to the uses of his 
trade without being liable to interest. Ithas been 
argued to this extent, that if the executor is solv- 
ent, he shall not pay interest; if he is not, he shall. 
I can not see the reason of that case. It is im- 
possible that this should have been laid down as 
the law of the court. [do not say he shall pay 
interest on the ground of his having called in a 
debt which bore interest, because an executor has 
an honest discretion to call in money which he 
thinks in hazard; but when it is called in and 
made profit of in the way of his trade, I think he 
should be charged with interest.’’ Newton v. Ben- 
net, 1 Bro. C. C. 359, 361. 

Although, however, it has long been settled that 
a trustee or executor who unnecessarily keeps in 
his hands moneys which it is his duty te invest, 
or to pay to the persons entitled, will be charged 
with interest. Attorney-General v. Alford, 4 D. 
M. & G. 843, 851; Stacpoole v. Stacpoole, 4 Dow. 
209, 224; Blogg v. Johnson, 15 W. R. 626, L. R. 
2 Ch. 225, 228. The principle on which the 
court proceeds in such cases has been the 
subject of considerable controversy. The 
idea which was formerly entertained that 
the court, in the exercise of a quasi—crim- 
inal jurisdiction, would condemn trustees or 
executors to pay interest as a penalty for a “‘direct 
breach of trust’? (see Pearse v. Green, 1 J. & W. 
135, 140; Saltmarsh v. Barrett, 14 Beav. 350; 
Williams v. Powell, 15 Beav. 468) has been 
disavowed, and the result of recent decisions is to 
base the practice of charging interest upon the 
ground that the trustee or executor either has 
made or must be taken to have made interest by 
his use of the trust moneys, constituting moneys 
in his hands “‘had and received to the use”’ of the 
cestus que trust. Attorney-General v. Alford, 4 D. 
M. & G., at p. 851 [compare, however, Mayor of 
Berwick v. Murray, 7D. M. & G. 497, 519, where 
Lord Cranworth qualified his previous decision]; 
Burdick v. Garrick, 18 W. R. 387, L. R. 5 Ch. 
233; Vyse v. Foster,21 W. R. 207, L. R.8 Ch. 





309, 333. The practical effect of the latter view 
in restricting the liability of the trustee is to 
charge him with interest or profits only where he 
might have made them, as is shown in the lastly 
above-mentioned cases. In Burdick v. Garrick, it 
was held that a trustee who had employed trust 
money in the business of a solicitor ought not to 
be charged with compound interest, because a 
solicitor’s profit arises from the exercise of pro- 
fessional skill, and not from the empleyment of 
money; and in Vyse vy. Foster, it was held that a 
member of a firm who had allowed trust money 
to be used in the business of the firm was only 
liable to account for the share of the profits of the 
business which belonged to him as a partner. 

What is to be deemed an unnecessary retention 
of trust funds, so as to subject a trustee or execu- 
tor to payment of interest, is a question of fact to 
be decided on the circumstances of each case. 
As regards trustees, little difficulty is likely to 
arise in arriving at an answer to the question; for 
there are few circumstances which can justify a 
trustee in keeping trust money unproductive; 
but, as regards executors, there is more difficulty. 
The question whether an executor shall be 
charged with interest on assets retained in 
his hands has been said to turn on this — 
viz., whether the fund has been so kept for any 
other purpose than that of discharging the grow- 
ing claims upon it. It is frequently necessary for 
an executor to keep very large sums in his hands, 
especially in the first year after the decease of his 
testator; and this necessity isso fully acknowl- 
edged that, according to the constant course of 
the court, the fund is not considered as distribu- 
table till after that time, and interest will not be 
charged on balances retained by an executor or 
administrator till after the end of sueh year. 
Holgate v. Haworth, 17 Beav. 259, 260. If after 
that time an executor keeps money in his hands 
uninvested without any apparent reason, but 
merely for the purpose of using it, the court will 
charge him with interest. Forbes v. Ross, 1 Cox, 
115. 

The reason for charging a trustee or exeeutor 
with interest being, as already stated, that he has 
kept trust moneys unproductive, it is obvious that 
he can not escape this liability by showing that 
he has always had at his bankers a balance larger 
than the trust fund. Dawson v. Massey, 1 Ball & 
B. 230. Nor will the existence of outstanding 
demands, even on probable grounds (Franklin v. 
Frith, 3 Bro. C. C. 434); or the fact that exec- 
utors had reasonable ground for retaining money 
belonging to the estate, and not paying it toa 
claimant; that they gave sufficient notice of the 
difficulty to the claimant, and that the claimant 
did not ask them to invest or appropriate the 
money in any manner (Melland vy. Gray, 2 Coll. 
300); orthe factthat a trustee under a doubtfu 
will claims 0» reasonable grounds to be entitled 
to the trust fund (Mousley y. Carr, 4 Beav. 49; 
In re Evans’ Estate, W. N. 1876, 205); or that, 
owing to the ambiguity of a will, executors can 
net, without the decree of the court, know who 
are the persons entitled to the fund (Sutton v. 
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Sharp, 7 Russ. 146), relieve executors from pay- 
ing interest on moneys which they have kept un- 
productive. 

On the other hand, if it can be shown to be 
necessary to meet the exigencies of the testator’s 
affairs that moneys should be kept uninvested, the 
executor will escape this liability. Franklin v. 
Frith, 3 Bro. C. C. 444; Littlehales v. Gas- 
coyne, Id. 73; see Dawson v. Massey, 1 Ball & B. 
231, where Lord Manners said that crassa negli- 
gentia can not, in the case of an executor, be im- 
puted unless it be shown that all the purposes for 
which the executor kept the money were answered. 

Interest is only charged on funds which the ex- 
ecutor or trustee has actually retained. If he 
has lost the trust fund through neglect in calling 
it in, the court will not charge him with interest. 
Tebbs v. Carpenter, 1 Madd. 290; Lowson v. 
Copeland, 2 Bro. C. C. 156. And if an executor, 
acting bona jide, pays money to the wrong person 
by mistake, the court, although requiring him to 
make it good, will not, it seems, make him restore 
it with interest. Saltmarsh v. Barrett (No. 2) 31 
Beay. 350. And it was said by Lord Eldon in 
Bruere v. Pemberton, 12 Ves. 386, that it would 
be too severe to hold that an executor who had 
brought in his account, fairly making a claim that 
appeared to the court to be just, but of which he 
could not from the evidence, furnished by his own 
liberality in not making the charge during the 
life of the testator, avail himself, and the fund, 
though he considered it to be his own, proved by 
the judgment of the court to be the testator’s, and 
was ordered to be paid into court, should be in 
the same situation as if he had known it to be the 
testator’s property and had neglected his trust. 
But in re Evans’ Estate W. N. 1876, 205, ad- 
ministrators who had claimed to be beneficialiy en- 
titled tofunds in their hands were, on the deci- 
sion of the court that the evidence was not suffi- 
cient to support their claim, charged with interest 
at four per cent. 








CONTRACT—SPECIFIC PERFORMANCE. 





BOYD v. BRICKIN. 





Supreme Court of California, August, 1880. 


Where one settles upon the land of a railroad com- 
pany which, by circulars printed and distributed by it, 
is offered to any one settling thereon at a price to be 
afterwards fixed, a contract is created of which equity 
will decree specific performance. 


Appeal from the District Court of Colusa 
County. 

SHARPSTEIN, J., delivered the opinion of the 
court: 

The complaint in this case isin the usual form 
of complaints in ejectment. The defendant an- 
swered, and by way of cross-complaint alleged 
that he was induced to settle upon the land sued 
for by a circular issued and distributed by the 








Central Pacific Railroad Company, which invited 
people to settle and make improvements upon its 
lands, promising those who should do so that 
they should be preferred as purchasers when said 
lands should be offered for sale. After settling 
upon the land, and before the same was offered 
for sale, defendant filed an application to pur- 
chase said land in the office of the company, as 
he was directed todo by said circular. He al- 
leges that he has made improvements on said 
land of the value of $2,500. The company, in 
1875, fixed the price of said land, and soon after- 
wards sold and conveyed it to the plaintiff, who 
at the time knew that the defendant had settled 
upon and improved, and was residing on said 
land, and also knew of the circular issued by said 
company and of the application ef defendant to 
purchase said land. The defendant did not know 
that the price of said land had been fixed, nor 
that plaintiff had purchased it, until the month of 
July, 1877. On or about the first day of January, 
1878, the defendant tendered to plaintiff the sum 
which he paid for the land, and demanded a deed 
thereof from him. The plaintiff refused to ac- 
cept the tender or to give a deed. Defendant 
avers his readiness to pay said sum, and brings it 
into court. Upon these and the usual formal al- 
legations he asks that the plaintiff be compelled 
to convey said premises to him, defendant. 

To this cross-complaint the plaintiff demurred 
on the ground that it did ‘‘not state facts sufficient 
to constitute a defense to said action, or a cause 
of action against the plaintiff... The demurrer 
was sustained, and a judgment entered in favor 
of plaintiff, from which the defendant appeals to 
this court. 

If the allegations of the cross-complaint are 
sufficient to entitle the defendant to a judgment 
for specific performance, it was error to sustain 
the demurrer. Those allegations, as we construe 
them, are to the effect that the railroad company, 
being the owner of the land described in the 
plaintiff's complaint, offered to any one who 
would settle upon and improve it to sell it to such 
person, as soon as the company should fix a price 
upon the same, at the price so fixed. The de- 
fendant accepted that offer by settling upon and 
improving said land, and he notified the company 
of his acceptance by filing in its office an applica- 
tion to purchase as soon as the price should be 
fixed. If we have here an offer on the one side, 
and an acceptance on the other, then we have a 
contract beforé us which a court of equity might 
decree a specific performance of. 

In the brief of counsel for the plaintiff the po- 
sition is taken that ‘tthe circular was not a con- 
tract, but simply an offer.’’ We concur in that 
view of it, and we likewise concur ip the follow- 
ing: ‘It was at most but a proposal, and became 
a contract capable of specific enforcement only 
when it had been accepted, without unreasonable 
delay, and in such une juivocal form as to bind 
the party accepting, and when the acceptance had 
been communicated to the company.” 

The proposal was that the defendant should 
settle upon and improve the land, and file an ap- 
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plication to purchase it, and that as soon as the 
price of it was fixed the company would sell it to 
him at that price. He accepted that offer by 
doing all that he could do before the price was 
fixed. But the price could not be the subject of 
any future negotiation, because it was agreed that 
it should be fixed by the company. 

We think that the contract in this case belongs 
to that group which is said to be ‘created by rep- 
resentations made by one party, and acts done by 
the other party upon the faith of such represent- 
ations. Pom. on Con., sec. 69. ‘*Where an ab- 
solute unconditional representation of something 
to be done in the future is made by one person in 
order to accomplish a particular purpose, and the 
person to whom it is made, relying upon it, does 
the acts by which the intended result is obtained, 
a contract is thereby concluded between the par- 
ties.” Id. 

The objection that the defendant, by his accept- 
ance, did not bind himself to buy the land upon 
the terms proposed by the company, dves not 
seem to us to be tenable. His acceptance is evi- 
denced by his settling upon and improving the 
land, and by filing an application to purchase it. 
Both by acts and in writing did he manifest such 
acceptance. If that did not bind him to purchase 
the land on the terms proposed by the company, 
we can conceive of no form of acceptance by 
which he could bind himself to purchase it on 
those terms. 

The objection that the defendant did not accept 
the offer of the company within a reasonable time 
is based upon what we conceive to be a miscon- 
ception of the character of the transaction. As 
we view it, the contract was complete as soon as 
the defendant settled upon the land and filed his 
application to purchase it. He was not, by the 
terms of the contract, to pay for it until the price 
was fixed by the company. As that was to be 
done by the company alone, it was the duty of the 
company to notify him of the fact that it had been 
done before he could be required to pay, or be 
held to be in default for not paying the price so 
fixed. This the company was bound to do by its 
proposal or representation, in which it is stated 
that ‘‘where two or more applications for the same 
land were filed, the rights of the several appli- 
cants to purchase said land should be adjudicated 
by the land agent of said company, upon due no- 
tice given by the said company to the said several 
applicants.’’ This land was sold to the plaintiff, 
and the defendant alleges that he did not know of 
said sale, or that the plaintiff had applied to pur- 
chase it, or that a price had been fixed upon it, 
until two years after it had been actually conveyed 
to the plaintiff. 

The defendant alleges that the plaintiff, before 
and at the time of purchasing, had knowledge of 
the agreement between the defendant and the 
railroad company, and of all the defendant’s acts 
thereunder. If so, the plaintiff took the land im- 
pressed with the trust in favor of the defendant, 
and holds it in trust for the defendant, and can be 
compelled at the suit of the defendant to specific- 
ally perform the agreement of the railroad com- 





pany, by conveying the land in the same manner 
and to the same extent as the railroad company 
would have been liable to do had it not transferred 
the legal title; and the plaintiff is the proper par- 
ty in the suit against whom to demand the con- 
veyance. Pom. on Con., sec. 455. 

In Peart v. Gilmore, No. 5861, in this court, al- 
though no opinion was filed, an inspection of the 
record satisfies us that all of the questions arising 
in this case are analogous to those that were be- 
fore the court, and must have been considered and 
passed upon by it in that case; and in affirming 
the judgment in that case, the court must have 
held as we now hold. 

Judgment reversed, with directions to the Su- 
perior Court to overrule the demurrer of the 
plaintiff to so much of defendant’s answer as is 
demurred to by said plaintiff. 





WEIGHT OF EVIDENCE IN CIVIL CASES — 
CHARGES IMPLYING CRIME. 





HILL v. GOODYEAR. 





Supreme Court of Tennessee, April, 1880. 


1. As a general rule, a mere preponderance of evi- 
dence, however slight, must prevail in civil cases. 


2. An exception to this rule has been made in actions 
for libel or slander, where the defendant relies in justi- 
fication on the truth of the defamatory charge. 


8. In other civil cases involving issues charging or im- 
plying crime, the general rule of the preponderance of 
evidence prevails; but the presumption of law in favor 
of innocence, and evidence of good character, if pro- 
duced, must be taken into consideration by the jury in 
ascertaining on which side the preponderance exists. 


4. It is not the preponderance of evidence in relation 
to particular facts in the cause, but the preponderance 
of the entire evidence on the issues joined, weighed in 
connection with the presumption of law in fayor of in- 
nocence, which should prevail in such a case. 


Cooper, J., delivered the opinion of the court: 

In December, 1871, Hill bought the interest of 
Goodyear in their partnership business, agreeing 
to assume and pay the partnership debts, and 
giving Goodyear a bond, with sureties, to indem- 
nify him against them. This suit was brought by 
Goodyear on the bond against Hill and his sure- 
ties, to recover the amount of a note alleged to be 
a partnership note, which he had been compelled 
to pay. Issues were joined on the pleas of cov- 
enants performed, set-off by account for money 
had and received, and that the note was not cov- 
ered nor intended to be covered by the bond of 
indemnity. The plaintiff recovered judgment, 
and the defendant appealed in error. 

The bill of exceptions says that the plaintiff 
offered evidence tending to show that after his 
sale, he was compelled to pay, and did pay, a note 
of the firm, dated April 12, 1871, for $250, which 
is set out in the record. The defendant then of- 
fered evidence tending to show that the note was 
the individual note of the plaintiff, not of the firm ; 
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that the money received on it was handed to the 
‘bookkeeper of the firm without explanation, 
” placed to the credit of plaintiff, and used in pay- 
ing a note of the firm in bank; that plaintiff drew 
out cash at various times amounting to $143, 
against his individual credit; that although the 
note shown in evidence was signed in the firm 
name, it was not the note given; that the plaint- 
iff’s own note was originally given, and the note 
exhibited was made by plaintiff, just before the 
bringing of the suit, for the purpose of being 
used in the suit, and was never delivered to the 
payee; that plaintiff,in November, 1871, collected 
certain specified accounts due the firm, and never 
paid the money into the firm nor reported the 
collections; and that, at the date of the sale, the 
books showed the claims uncollected. The plaint- 
iff, in rebuttal, offered testimony tending to prove 
that he did not draw out cash against the credit 
of $250; that the note was originally the firm 
note, not his note; that he notified defend- 
ant thatit was outstanding before the sale; that he 
promptly,on December 5,1871,entered on the books 
a part of his alleged collections, paid over the res- 
idue to the firm, and gave the bookkeeper a mem- 
orandum thereof, to be entered on the books. 
The defendant then offered evidence that, al- 
though there was an entry on the books under the 
date of December 5, 1871, in the plaintiff’s hand- 
writing, it was made after the purchase, and was 
fraudulently altered to the other date. The plaint- 
iff then offered evidence of his good reputation 
for honesty, integrity and veracity, which was 
admitted upon the defendant’s attorney stating 
that his client intended to insist that the note in 
controversy was forged by the plaintiff; that the 
plaintiff fraudulently withheld moneys collected 
by him, and made false entries on the books. 
The bill of exceptions says that the charge of 
the judge is not set out, as it was believed to be cor- 
rect, except the following charge, excepted to at 
the time, which was the only charge on the par- 
ticular point: ‘*That inasmuch as the facts set up 
as a defense, involved serious charges of moral 
dereliction against the plaintiff,they must be estab- 
lished clearly, and to the entire satisfaction of 
the jury.”” The defendants requested the judge 
to charge as follows, which he refused to do: 
‘+ A preponderance of the evidence, however 
slight, is sufficient for the jury to tind any point 
involved in this cause, although the finding of 
such fact may establish the grossest misconduct, 
or even criminal misconduct, upon the part of 
the plaintiff.”” The only errors relied on for re- 
versal are assigned upon the charge made, and 
the charge refused. 
The distinction between civil and criminal 
cases in respect to the degree or quantity of evi- 








dence required to justify the finding of the jury is | 


well settled. In criminal trials, the minds of the 
jury, in favor of life and liberty, must be con- 
vinced beyond a reasonable doubt. 2 Gr. Ev., sec. 
29. In civil cases, the duty of the jury is to 
weigh the evidence carefully, and to find for the 
party in whose favorit preponderates, although 


their minds be not satisfied beyond a reasonable ' 








doubt. As a general rule, a mere preponderance 
of evidence, however slight, must necessarily 
turn the scale. Chapman v. McAdams, 1 Lea, 
500; Knowles v. Scribner, 57 Me. 497; Gordon v. 
Parmelee, 15 Gray ,413 ; 2 Whart. Ev.,sec. 1246, n. 1. 

At an early day one exception to this rule was 
recognized, which is yet sustained by the weight 
of authority. If, in an action for libel or slander, 
the defendant rely in justification upon the truth 
of the defamatory charge, he is held to prove it 
beyond a reasonable doubt. Chalmers v. Shack- 
ell, 6 C. & P. 478; Woodbeck v. Keller, 6 Cow. 
118; 2 Gr. Ev., § 426. Following the excep- 
tion, it has been held in this State that a plea 
justifying a charge of perjury must be sustainea 
by two witnesses, or one witness with strong cor- 
roborating circumstances. Coulter v. Stuart, 2 
Yerg. 225. It has also been held that a plea of 
justification not sustained is adding aggravation 
to injury. Wilson v. Nations, 5 Yerg. 211. The 
logical result would be that proof tending to 
prove the truth of the charge, but falling short of 
establishing it, ought to be inadmissible. Yet, 
after a struggle, both in England and in the ma- 
jority of the States of the Union, it has been set- 
tied that facts and circumstances tending to 
prove, but not proving the truth of a charge, may 
be received in mitigation, even where there is a 
plea of justification. West v. Walker, 2 Swan, 
32; 2 Gr. Ev., § 425. Some of the State courts, 
‘swith less justice though better logic,’’ have held 
otherwise. Bush v. Prosser, 11 N. Y. 347; Knight 
v. Foster, 39 N. H. 576. The reason for the ex- 
ception from the general rule has been well 
stated by Depue, J.,in a recent opinion of the 
Court of Errors and Apeals of New Jersey: ‘In 
putting his justification on the ground of the 
plaintiff’s guilt of the accusation, the defendant 
undertakes to prove the plaintiff's guilt, which 
comprises not only the doing of the act, but also 
the intent which the law denounces as criminal.” 
Kane v. Hibernia Ins. Co., 17 Am. L. R. 294. 
Four of the judges of that court reserved the 
point, which was not then actually before the 
court, whether there ought to be any exception 
from the general rule in this class of cases. And 
the mere preponderance rule was applied to such 
a case in Ellis v. Buzzell, 60 Me, 209. 

The tendency of modern decisions is to do 
away with any exception to the rule. A striking 
instance is found in the analogous cases of suits 
upon fire policies, where the defense is that the 
property insured’ was wilfully burned by the 
plaintiff himself. There is an early English de- 
cision to the effect, that the crime in such a case 
should be so fully proved as to warrant a finding 
of a verdict of guilty upon the indictment. 
Thurtell v. Beaumont, 1 Bing. 339. It appears, 
however, from the cases cited in the note to 2 
Whart. Evidence, § 1246, and a discriminating 
collation of the authorities in 17 Am. L. Reg. 302, 
that only two States. Illinois and Florida, have fol- 
lowed this decision, while it has been repudiated, 
and the rule of a mere preponderance of evidence 
applied to such cases, in the States of Vermont, 
Massachusetts, Kentucky, Missouri, Louisiana, 
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and Wisconsin, and ‘in the courts of the United 
States in the sixth and seventh cireuits. And in 
Kane v. Hibernia Ins. Co., supra, the highest 
court of New Jersey, by the unanimous vote of 
the eleven judges sitting, adopted the latter view, 
the learned judge who delivers the opinion, un- 
dertaking to show that the original decision, 
making this class of cases an exception to the 
general rule of the preponderance of evidence, 
has been ignored of late years in England. The 
exception is still laid down as law ia 2 Gr. Ev., 
§ 408, although the only American authority cited 
is to the contrary, (Hoffman v. Western Ins. Co., 
1 La. Ann. 216), and is approved in 1 Tayler on 
Ev., 97a. It is dissented from by Wharton, ubi 
supra, and by Mr. May in an article in 10 Am. L. 
Rev. 642. 

The general rule has been adhered to in other 
cases involving issues charging or implying crime. 
In an action on a promissory note it has been 
held that the defense that the note was obtained 
by false and fraudulent representations might be 
sustained by a preponderance of evidenee, as in 
other civil cases, although the defense was based 
on a charge of fraudulent representations such as 
might be the subject of a criminal prosecution. 
Gordon vy. Parmelee, 15 Gray, 413. So where the 
action was in trespass for burning the plaintiff's 
building, and the evidence showed that the de- 
fendant, if guilty of trespass, had set fire to the 
building designedly, and was guilty of the crime 
of arson, the court held that the issue might be 
determined by the fair preponderance of evi- 
dence. Bradish v. Bliss, 35 Vt. 326. So, 
where the action was on a statute which gave the 
right to recover the treble value of property 
feloniously taken. Munson v. Atwood, 30 Conn. 
102. So in trover where the evidence was such 
as to involve a charge of larceny. Bissell v. 
Wert, 35 Ind. 54. So in a bastardy case. Knowles 
v. Scribner, 57 Me. 197. It does not follow, how- 
ever, that a party who is charged ina civil case 
with crime or moral] dereliction, may not have 
the benefit of good characier and the presump- 
tions of law in favor of innocence. Evidence of 
good character is admitted in criminal prosecu- 
tions because the intent with which the act 
charged as a crime was done, is of the essence of 
the issue, and the prevailing character of the de- 
fendant’s mind, as formed by his previous habits 
of life, is a material element in discovering that 
inteut. Upon the same principle, the like evi- 
dence ought to be admitted in all other cases, 
whatever be the form of preceeding, when the in- 
tent, to be found as a fact, is involved in the issue. 
1Gr. Ev., § 54, note; Ruan vy. Perry,3 Caines, 120; 
Fowler v. tna Ins. Co., 6 Cow. 675; Townsend 
v. Graves, 3 Paige, 455. Our decisions are in ac- 
cord. Scott y. Fletcher, 1 Tenn. 488; Henry v. 
Browne, 2 Heisk. 213; Spears v. International Ins. 
Co.,1 Baxt. 370. The admission of evidence of 
character is not assigned as error in the case now 
before us. 

The law, in all cases, civil or criminal. presumes 
innocence. Obviously, therefore, to create a pre- 
ponderance of evidence in a civil case where crime 





is imputed to one party, the other party assumes 
the burden of not only overcoming the evidence 
of his opponent, by a preponderence, but of over- 
coming also the presumption of law in favor of 
the innocence of his adversary. In other words, 
there is no preponderance on the side of the 
charge of guilt, unless the evidence is sufficient to 
overbalance the opposing presumption as well as 
the opposing evidence, including evidence of 
character. Knowles v. Scribner, 57 Me. 497; El- 
lis v. Buzzell, 60 Me. 209; Bradish v. Bliss, 35 Vt. 
326. The difficulty has been in so wording a 
charge as to give the party implicated the benefit 
of the law without breaking down the distinction 
between civil and criminal cases, there being 
clearly no intermediate rule between the general 
rule in the one class, and the general rule in the 
other. Bradish vy. Bliss, 35 Vt. 326. The difli- 
culty will be found illustrated in the cases just 
cited, and in Rothsehild y. Ins. Co., 62 Mo. 356, 
and Thayer vy. Boyle, 30 Me. 475. The result has 
been to construe charges liberally, leaving a mar- 
gin for the exercise of judicial discretion in the 
particular case. 

Strictly speaking, the application of the general 
rule by which the jury is guided in finding a ver- 
dict, is not affected by the fact that evidence of 
character has been properly introduced, or a case 
made for the operation of the rule of legal pre- 
sumption in favor of innecence. A mere prepon- 
derance, however slight, will still suffice to turn 
the scale; but, to sustain a finding ef crime, it 
must be a preponderance sufficient to outweigh 
the opposing evidence, including evidence of 
good character, if any, and the presumption in 
favor of innocence. The court should instruct 
the jury upon the legal effect of the evidence of 
character or presumption of innocence, and it is 
the duty of the jury to weigh these elements, in 
connection with other proof, in arriving at a con- 
clusion on which side the preponderance exists. 

If, therefore, upon the idea that the judge, in 
the case before us, was bringing the criminal rule 
of evidence into a civil case, the defendant had 
presented a request embodying a correct exposi- 
tion of the true rule, he would have been clearly 
entitled to it. He had, by the course he chose to 
pursue, made crime, involving a felonious intent, 
an element of defense, although not necessarily 
embraced in his pleading. nor, perhaps, essential 
to his defense. ‘The plaintiff became thereby en- 
titled to the benefit of his character if good, and 
to the presumption in favor of innocence. The 
defendant was not, therefore, entitled to the 
charge as embodied in his request. It would 
have been, in the form in which it was presented, 
under the facts of the case, altogether misleading. 
It was not the mere preponderance of the testi- 
mony on any fact involved in the cause which 
must decide, but the preponderance of the entire 
evidence on the issues joined, including that re- 
Jating to character, and taking into consideration 
the presumption of innocence. The ‘*preponder- 
ance of testimony,’’ moreover, means ‘the 
weight, credit, and value of the aggregate evi- 
dence on either side,”’ upon the issues joined, not 
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upon particular facts. Coles v. Wrecker, 2 Tenn. 
L. R., 14. The only doubt is as to the correctness 
of the charge given. If his honor had called the 
attention of the jury to the testimony touching 
character, and the presumption in favor of inno- 
cence, and had then said to them that the charges 
must be ‘‘established clearly, and to the entire 
satisfaction of the jury,”’ the language would per- 
haps be subject to the criticism that it approxi- 
mated too nearly to the rule as usually announced 
in criminal cases. But the billof exceptions tells 
us that the charge made was all that was said on 
the subject. In that view, the questionis whether 
the language was intended to lay down a wrong 
rule, or merely states in a general way what was 
equivalent, under the circumstances, to the gen- 
eral rule. It is conceded not to be error for a 
judge to call the attention of the jury to the grav- 
ity of the charge made in such a defense as was 
relied on in this case, and to put the presumption 
of innoeence in the scales as an element to weigh 
in favor of the plaintiff, ‘‘if the evidence was not 
entirely satisfactory.”’ Kane v. Hibernia Ins. Co., 
supra; Scott v. Ins. Co., 1 Dill. 105; Huchberger 
v. Ins. Co., 4 Biss. 265. The charge in this case 
may be fairly construed to mean, that in view of 
the serious charges of moral dereliction, they must 
be established clearly, and to the entire satisfac- 
tion of the jury, otherwise the presumption of 
innocence and the proof of good character should 
prevail. Undoubtedly, the litigant is entitled, 
upon request, to have the jury instructed that the 
rule with respect to the quantum of proof in a 
criminal case is not to be applied in a civil case, 
although the isssue and the proof involve a charge 
of crime. Butif he ask for no such charge, and 
the charge made does not amount to the criminal 
rule, he has no right to complain. We can not 
say in this particular case that the charge is so 
erroneous as to require a reversal of the judg- 
ment. 

It will therefore be affirmed. 


CRIMINAL LAW—SEPARATE MISDEMEAN- 
ORS CHARGED IN SEPARATE COUNTS— 
CONSECUTIVE SENTENCE EXCEEDING 
MAXIMUM PUNISHMENT FOR ONE OF- 
FENSE. 


CASTRO vy. QUEEN. 





English Court of Appeal, June, 1880. 


1. Where a defendant is convicted of separate misde- 
meanors charged in separate counts in the same indict- 
ment, the court has power to pass separate sentences 
exceeding in the aggregate the maximum punishment 
for one offense. 


2. C was charged in the first count of the indictment 
with perjury in a trial at Westminster, and in the sec- 
ond count with perjury before a commissioner in Lon- 
don, the same false statement being charged in 
both counts. He was tried in the Court of Queen's 
Bench at bar, convicted on both counts, and sen- 
tenced on the first count to seven years’ penal servi 












tude, and on the second count to a further term of seven 
years’ penal servitude, to commence immediately on the 
expiration of the first term. A writ of error having been 
brought: Held, that the sentences were warranted by 
law. 


3. By 2 Geo. 2, ch. 25, sec. 2, and the Penal Servitude 
Acts, a person convicted of perjury may be sentenced 
to penal servitude “over and besides such punishment 
as shall be adjudged to be inflicted on such person 
agreeable to the laws nowin being.” Held, that asen- 
tence of penal servitude may be inflicted for perjury 
without any other punishment. 


Writ of error on the judgment of the Court of 
Queen's Bench, dated the 28th Feb. 1874, after a 
trial at bar, sentencing the plaintiff in error to 
two consecutive terms of seven years’ penal servi- 
tude each. 

The indictment was for perjury, and contained 
two counts. The first count charged that the 
plaintiff in error had committed perjury by 
falsely swearing that he was Roger Tichborne in 
an action of ejectment (Tichborne vy. Lushington, 
and others), tried before Bovill, C. J., and a 
special juwzy in the Court of Common Pleas at 
Westminster. The second count charged that the 
plaintiff in error had committed perjury, also by 
swearing that he was Roger Tichborne,in an 
affidavit sworn before a commissioner appointed 
to administer oaths in chanceryin the City of 
London. There were other assignments of per- 
jury in the indictment, but they are not material 
to the present report. 

The plaintiff in error was tried at bar in the 
Court of Queen’s Bench before Cockburn, C. J., 
and Mellor and Lusk, JJ., and a special jury. 
On 28th Feb. 1874, the jury found him guilty on 
both counts, whereupon sentence was passed by 
Mellor, J., as follows: ‘The sentence of the 
court is that for the perjury alleged in the first 
count of this indictment, upon which you have 
been convicted, you be kept in penal servitude 
for seven years; and that for the perjury alleged 
in the second count, of which you have also been 
convicted, you be kept in penal servitude for the 
further term of seven years, to commence imme- 
diately upon the expiration of the term of peral 
servitude assigned to you in respect of your con- 
viction upon the first count of the indictment.” 
Judgment was entered on the record in the fol- 
lowing terms: ‘The jurors, on their oaths, say 
that the said Castro, ete., is guilty of the premises 
above charged in and by both the said counts. 
Whereupon all and singular the premises being 
seen and understood by the court, it is considered, 
adjudged and ordered that he, the said Castro, 
alias Orton, ete., for the offense charged in and 
by the first count of the indictment, be kept in 
penal servitude for the term of seven years now 
next ensuing; and that for and in respect of the 
offense charged in and by the second count of the 
indictment, he be kept in penal servitude for the 
further term of seven years, to commence imme- 
diately upon the expiration of the said term of 
penal servitude for his offense in the first count 
charged; and he is now committed into the cus- 
tody of the keeper of the gaol of Newgate, to be 
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by him kept in safe custody in execution of this 
judgment.” 

The following grounds of error were assigned: 
1. That the alleged perjuries constituted one 
offense only. 2. That the second count did not 
disclose a separate perjury from that disclosed in 
the first count. 3. That the offense in general 
being the same could not be treated as several 
offenses in the same indictment. 4. That with- 
out statutory provision several distinct offenses 
could not be charged in the same indictment. 5. 
That two distinct and several indictable offenses 
could not be tried collectively. 6. That without 
statutory provision there can not be two judg- 
ments on one indictment. 7. That on one indict- 
ment the maximum penalty assigned by statute 
can not be cumulatively exceeded. 8. That on 
one indictment without statutory provision a sen- 
tence of penal servitude or imprisonment can not 
be made to begin and to run from a future day. 
9. That penal servitude as a punishment for per- 
jury is additional only. 

Benjamin, Q. C. and Atherley Jones (Hedderwick 
and Russell Spratt with them) for the plaintiff in 
error. The whole of the perjury of which the 
plaintiff in error was convicted was substantially 
one offense, and therefore no more than one sen- 
tence of seven years’ penal servitude could be in- 
flicted, and the second sentence was not war- 
ranted by law. The second sentence is also in- 
valid upon the ground that the court has no power 
to pronounce a sentence of penal servitude to 
commence at a future period. Further than this, 
neither of the two sentences are warranted by 
the statute 2 Geo. 2, chap. 25, sec. 2, under 
which they purport to have been passed. That 
statute gave power to sentence to transportation 
‘“‘hesides the punishment already to be inflicted 
by law for so great crimes,’’ and provided that 
the person convicted should be transported ‘‘over 
and beside such punishment as shall be adjudged 
to be inflicted on such person, agreeable to the 
laws now in being.’’ Therefore a sentence of 
penal servitvde can only be inflicted for perjury 
in addition to the common-law sentence of fine 
or imprisonment. This view of the interpreta- 
tion of the statute appears to have been adopted 
by Brett, J.,in the cases of Reg. v. Lundgren 
and Reg. v. Brown (Central Criminal Court Ses- 
sions Papers, vol. 79, pages 336, 353, 359), in 
which he sentenced the defendants to one day’s 
imprisonment, followed by seven and five years’ 
penal servitude respectively. Reg. v. Price, 6 
East, 323, is to the same effect. The main point, 
however, is that where a defendant is convicted of 
separate misdemeanors, charged in separate 
counts in the same indictment, separate sentences 
exceeding in the aggregate the amount of pun- 
ishment allowed by law to be inflicted for a single 
offense, can not be passed. Since the passing of 
the sentence, in the present case this point has 
been directly decided by the Court of Appeals, in 
the State of New York, after an elaborate argu- 
ment in which numerous English and American 
authorities were cited: People ex rel. Tweed v. 
Liscomb, 60 N. Y. 559, reversing the judgment 





of the Supreme Court of the State of New York 

reported 3 Hun, 760. All the English authorities 
which are relied upon for the Crown are dis- 
tinguishable from the case now before the court. 

The Attorney-General, Sir Henry James, Q. C., 
(with him the Solicitor-General, Sir F. Herschell, 
Q. C., Poland and A. L. Smith,) for the Crown. 
In People v. Liscomb, the judges say that the law 
of the State of New York is different from the 
law of England, and therefore the English au- 
thorities do not apply. If that is so, that decision 
can not be an authority in the present case. If 
that is not so, the decision is contrary to the 
whole current of authority in the courts in this 
country, from R. v. Wilkes, 4 Burrow, 2527; 
19 How: St. Tr. 1075: downwards, and isinno way 
binding on this court. In the present case there 
were two separate offenses, committed at separate 
times in different places, and in separate pro- 
ceedings. On the other points raised the attorney- 
general was stopped by the court. 

Benjamin, Q. C., replied. 

In addition to the authorities mentioned above 
the following were referred to and commented on 
in the course of the argument: O’Connell v. 
Queen, 11 Cl. & F. 155; R. v. Rhenwick Wil- 
liams, 1 Leach, C. C. 529; R. v. Robinson, 1 
Moody, C. C. 413; Gregory v. Queen, 15Q. B. 974; 
R. v. Cutbush, 10 Cox,C. C. 489; L. R.2 Q. B. 
379; Campbell and Haynes v. Queen, 1 Cox, C. C. 
269; R. v. Heywood, L. & C. 451; Ryallis v. 
Queen, 11 Q. B. 781; R. v. Burch, 4 F. & F. 407; 
R. v. Galloway, 1 Moody, C.C. 234; R. v. Ben- 
field, 2 Burrow, 980; R. v. Jones, 2 Camp. 
130; R. v. Clendon, 2 Strange, 870; R. v. Roberts, 
Carthew, 226; R. v. Johnson, 3 M. & S. 539; R. 
v. Powell, 2 B. & Ad. 75. 

JAMES, L. J. 

I am of opinion that this writ of error was im- 
providently issued. The question seems to me 
(subject to the one point as to the American de- 
cision, People v. Liscomb, supra, with which I 
will deal presently) to be settled by a current of 
authorities, and a course of practice which it is 
not open to question; and I think that the rule is 
not subject to the supposed limitation or condi- 
tion which has been contended for. The law of 
this country is and always has been that several 
misdemeanors may be joined in several counts in 
one indictment, but each charge is, in point of 
law, a distinct indictment, on which the defend- 
ant may be convicted or acquitted. It is true that 
a practice has prevailed in cases of felony, where 
the judges thought it not right in capital cases 
(when almost every felony was capital) that 
charges should be joined, of quashing the indict- 
ment, or putting the prosecutor to his election 
upon which charge he weuld proceed; for they 
thought it desirable that a man should not be 
tried for .aore than one felony at one time. But 
no such practice has ever prevailed as to trials for 
misdemeanors, though in a proper case, if the 
judge saw that substantial injustice would be 
done by zompelling the prisoner to meet different 
charges at the same time, he would have power to 
put the prosecutor to his election upon which 
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count he would proceed; but that is a mere exer- 
cise of discretion, and the question how much 
discretion ought to be exercised is not one fora 
court of error. To my mind there is no reason- 
able distinction between trial and conviction on 
several charges contained in different counts in 
one indictment, and several separate trials for the 
same charges charged in different indictments. 
In R. v. Wilkes, 4 Burrow, 2577, it was distinctly 
held by the House of Lords (who were advised 
by all the judges), as an unqualified proposition, 
that for several misdemeanors separate sentences 
could be passed, one to take effect after the ex- 
piration of the other. That is the law there laid 
down, which from that time to this has been un- 
questioned, and it is too late now to attempt to 
dispute the propriety of the law so laid down. 
That law is not questioned in the case in the State 
of New York (People v. Liscomb, supra,) on the 
authority of which we are told the late attorney- 
general gave his fiat for this writ of error. There 
it was laid down that the law does not permit sev- 
eral sentences exceeding in the aggregate the 
amount of punishment prescribed by law as the 
extreme limit of punishment for a single misde- 
meanor, to be inflicted in the case of a conviction 
for several misdemeanors charged in different 
counts in the same indictment. It is conceded that 
the law is not so laid down in any English book. 
Then, must we follow that decision? l always have 
felt great respect for the courts in America, and for 
their decisions; but with reference to this ques- 
tien I confess I am startled at the way in which 
the judges dealt with it. They say that no case 
in their own courts has laid down that cumulative 
sentences can be imposed on a conviction for sev- 
eral offenses under one indictment, and that this 
view is in accordance with the English common 
law of 1775. They say that they can not accept any 
later decision of an English court which is incon- 
sistent with their own practice. That is the 
ground of their decision, and this present case 
was cited to them, and they disregarded it. I 
think that judgment is not binding on us; it is 
true it was a decision of a court of appeal, but 
we can not measure the judgment with reference 
to that fact or to the number of judges who took 
partin the decision. We must look upon their 
judgments merely as the opinions of eminent and 
learned men. Then, what is the principle upon 
which that decision rests? I have asked in vain, 
and am unable to discoverany. The result of 
what was suggested to us in argument is startling 
if not shocking; and I can not assent to it; for if 
it comes to this, that if a man commits an offense 
of so grave a character that the utmost punish- 
ment allowed by law would be too light, he is to 
be free to commit any number of similar of- 
fenses with impunity, if he is tried before the ex- 
piration of his sentence; or, if the trial is post- 
poned until after the expiration of the sentence, 
he has all the chances of escape which the diffi- 
culty of proving the case after the lapse of many 
years would give him. I think this disposes of 
the main points. Another point is that the sen- 
tence is bad, because it did not begin with an ad- 


ditional common-law sentence of fine or impris- 
onment. The words of the statute (2 Geo. 2, ch. 
25, sec. 2) are ‘‘judgment shall be given that the 
person convicted shall be committed or transport- 
ed accordingly over and besides such punishment 
as shall be adjudged to be inflicted on such person 
agreeable to the laws now in being;”’’ but I do not 
think this means that such last-mentioned pun- 
ishment necessarily must be adjudged. Moreover, 
no injustice has been inflicted on the prisoner, and 
no harm has been done, so that it would be our 
duty to amend the sentence, if it required amend- 
ment, which I think it does not. Then it is said 
that in truth and in substance there was only one 
perjury; it is suggested that it was all one fraud. 
and one imposture on the part of the prisoner in 
passing himself off as another man, Roger Tich- 
borne, in order to get the estates, and, therefore, 
that if there were any number of suits, and any 
number of oaths, there would only be one per- 
jury. Itis only necessary to state that proposi- 
tion to dispose of it. Besides, there is nothing 
on the face of the record to show that the perjury 
was all committed in furtherance of one scheme. 
It is obvious that there were two distinct suits— 
the chancery suit and the common-law action of 
ejectment, and the evidence in the two was given 
at different times, and in different places. It is 
therefore idle to suggest that this was only one 
and the same perjury. I am, therefore, of opin- 
ion that the sentence was warranted by law, and 
that our judgment ought to be for the Crown. 

BRAMWELL, L. J. 

I have had some doubt whether I ought to oc- 
cupy any further time in delivering judgment 
in this case. I am _ certain that the writ 
of error was not allowed without due 
care by the late Attorney - General, and I 
think it was warranted by the decision in the 
American court; but now that the whole question 
has been discussed, this appears to me to be as 
plain a case as ever came before any court. The 
first point which has been raised comes to this, 
that if a man brings several suits, and gives false 
evidence in all of them, though he may tell an 
infinity of untruths, still, if his object throughout 
is to establish a claim to the same property, it is 
only one perjury, and can only be punished as a 
single offense. ‘This is, to my mind, an out- 
rageous proposition; it would be monstrous if he 
could not be punished again when he repeats the 
false statement. Then it is said that, as the stat- 
utes provide that he may be sentenced to seven 
years’ penal servitude forthe offense of perjury, 
he can not have more than that amount of pun- 
ishment for many perjuries; it comes to this, that 
he gets a status as a perjurer, and having been 
punished once can not be punished again; the 
same argument might be used as to every offense a 
—for instance, coining. The next point is this: 

The plaintiff in error was sentenced to seven 
years’ penal servitude on one count of the indict- 
ment (putting aside for a moment the question as 
to the two counts), and it is contended that he 
ought to have had a sentence of fine or imprison- 
ment in addition; I doubt if he could make that 
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objection. No doubt where the sentence should 
be hanging, and a man was sentenced to trans- 
portation, he could maintain a writ of error, 
because there the sentence imposed would be a 
wrong sentence, and one not warranted by law; 
but here the plaintiff in error can not say that 
any wrong has been done to him, for his com- 
plaint is that he did not receive enough punish- 
ment, and therefore, as far as this objection goes, 
I doubt if error would lie. In any case, however, 
it seems to me that, on the true construction of 
the act, 2 Geo. 2, ch. 25, § 2, it is not necessary 
that there should be a sentence of fine or impris- 
enment; the words are ‘‘judgment shall be given 
that the person convicted shall be committed or 
transported accordingly over and besides such 
punishment as shall be adjudged to be inflicted 
on such person agreeable to the laws now in be- 
ing ;°’ I think that the court may or may not ad- 
judge fine or imprisonment tnder this section. 
Then comes the objection on which the writ of 
error was allowed. It is contended that there can 
not be a cumulative sentence on two counts in the 
same indictment to a term of punishment exceed- 
ing the maximum allowed for one offense. The 
objection is this, that a defendant may have dif- 
ferent punishment on two separate counts, the 
one term of punishment commencing on the ex- 
piration of the other, provided the two together 
do not exceed the maximum term which could be 
imposed for a single offense. At common law 


there was no limit to the duration of sentences of | 


imprisonment, the only condition being that im- 
posed by Magna Charta and the Bill of Rights, 
that they must not be excessive, so that in the 
case of a common-law sentence the dfficulty does 
not arise. Then it is said that the statute has 
drawn a hard and fast line, and has the effect of 
limiting the power of sentencing in the way con- 
tended for. As to that proposition, except the 
American case of People v. Liscomb, which runs 
counter to all the English authorities, no case has 
been cited; there is no other authority favorable 
to the contention. Suppose a man commits two 
offenses, each deserving seven years’ penal servi- 
tude, is the Crown to wait seven years before 
prosecuting him for the second offense?—the no- 
tion is preposterous; or are there to be two sepa- 
rate indictments? If so, what is to happen then? 
Is judgment to be respited on the second charge 
until the defendant has served the sentence 
awarded on the first? Is not the more reasonable 
and convenient course to join the two offenses in 
different counts, and pass sentence for both? I 
can see no justification for the contention that 
this can not be done. I am of opinion that it is 
not so in law, it is not so in reason, and the au- 
thorities are against it. I agree therefore that the 
sentence must be affirmed. 


BRETT, L. J. 
I have listened attentively to Mr. Benjamin’s 
argument, because I know that every point which 
could be raised would be put before us, but it has 
produced no real effect upon my mind. Two 
main objections have been taken, one of which, 








if correct, would be fatal to the sentence (unless 
amended), even if only one term of penal servi- 
tude had been awarded, while the other only goes 
to this, that the second term is not warranted by 
law. These two objections are now brought for- 
ward, six years after the passing of the setence. 
As to the first point, it is said that the sentence is 
wrong, because it was not preceded by a nominal 
sentence of fine or imprisonment. ‘This is 
really of no consequence, because the sen- 
tence could be amended if it were necessary; but 
it is important to give an opinion on the question, 
for it turns on the construction of 2 Geo. 2, ch. 
25, § 2; [am of opinion that that is an enabling 
section, and empewers the court to add to the 
common-law punishment a sentence of transport- 
ation (now penal servitude), or to give such sen- 
tence in substitution for the common-law punish- 
ment. I think that the words of the statute give 
a strong indication of the view that the court may 
adjudge the common-law punishment in addition 
to penal servitude, or may not do so, as seems 
right. It is said that on other trials which have 
been referred to I took another view, and gave a 
short sentence of imprisonment in addition to a 
term of penal servitude, but that was only by way 
of precaution, and is no authority te the contrary 
of what we are now deciding. It is obvious that 
the judge has power to add a previous sentence of 
imprisonment to a sentence of penal servitude, but 
this does not show that he has not power to omit 
such previous sentence. According to our unan- 
imous construction it is an enabling section. Then 
there is the main objection. It is argued that 
there were not two offenses. It is not necessary 
to consider what the law is with regard to two 
perjuries taking place on one trial. Here there 
were two absolutely distinct and separate offens- 
es. It is said that because they are charged in the 
same indictment they are only one offense; but I 
think that during the last 300 years the contrary 
has been the law, and it has often been so ruled, 
and it seems to me that separate counts are equiv- 
alent to separate indictments. Then it is said 
that the counts do not end ‘against the form of 
the statute,”’ etc.: if the offense is the result of a 
statute that must be put in; otherwise it need 
not. Then, can the punishment for the second 
offense be postponed until after the first punish- 
ment is over? This has been decided by the House 
of Lords in Wilkes’ Case. A specific question was 
there put to the judges by the House of Lords in 
these words, ‘‘Whether a judgment of imprison- 
ment against a defendant, to commence from and 
after the determination of an imprisonment to 
which he was before sentenced for another of- 
fense, is good in law?’’ There was no reference 
there to one of several indictments, and the ques- 
tion was answered in terms by the judges: ‘That 
a judgment of imprisonment against a defendant, 
to commence from and after the determination of 
an imprisonment to which he was before sen- 
tenced for another offense, is good in law.” 4 
Burrow, 2579; 19 How. St. Tr., 1127-1136. That 
question and answer are entirely irrespective of 
whether the offenses were included in one indict- 
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and the law has been so in- 
terpreted ever since. The question of the 
House of Lords in that case was wheth- 
er the court could pestpone the commence- 
ment of the second sentence until the expiration 
of the first. The judges gave one limitation, 
‘that the punishment shall take place before a 
total dismission of the party; a punishment shall 
not hang over a man’s head when he has once 
been discharged:’ 19 How. St. Tr. 1133. They 
seemed to consider it not right to postpone the 
commencement of the second term of punishment 
to a period later. than the prisoner’s dismission 
from the first. But then they continue: ‘But 
whilst he remains under a state of punishment, 
whilst he is suffering one part of his punishment, 
he is very properly the object of a differ- 
ent kind of punishment to take place during 
the continuance of the former, or imme- 
diately after the end of it.’’ Id. R. v. Wil- 
liams, Gregory v. Queen, and R. y. Robinson, 
supra, are to the same effect. Mr. Benjamin 
cited 7 & 8 Geo. 4, ch. 28, sec. 10, and said 
that because that provision was _ required 
for cases of felony, something of the kind is 
also required for cases of misdemeanor. That 
section was passed after the answer of the 
judges in Wilkes’ Case had been given, as Black-*: 
burn, J., says in R. v. Cutbush, L. R. 2 Q 
B., 381, ‘*‘to give the courts the same power in 
cases of felony as they had at common law 
in misdemeanors.’’ Therefore this argument 
is turned against Mr. Benjamin by this opinion of 
Blackburn, J. Mr. Benjamin says that this rule 
applies only where the defendant is in prison; but 
he is really in prison when the sentence is passed ; 
the sentence always begins from a date prior to 
the time at which it is passed. What Blackburn, 
J., says, shows that the law is the same as to fel- 
ony and misdemeanor, and that isa strong au- 
thority against the view adopted by the American 
judges. Itis said that by statute three felonies 
are expressly allowed to be joined in cases of em- 
bezzlement. But that enactment relates to pro- 
cedure, not to punishment, and it only took away 
the power to quash the indictment for misjoinder, 
or put the prosecutor to his election, in cases to 
which it applies. Then there is the American de- 
cision, People v. Liscomb, supra. I am always 
anxious to hear what has been decided by the 
courts and judges in America, and what views 
they have taken on any points coming before us; 
but here the proposition seems to be that if one 
sentence follows another, the two together shall 
not exceed the extreme amount which could have 
been awarded for one of the offenses. With def- 
erence, and with candor, I confess that I can see 
no reason in form or in substance for the conclu- 
sion arrived at in that case: it seems to me to be 
only a judicial declaration that it is so. The ques- 
tion is dealt with by Patteson, J., in O’Connell vy. 
Queen, 11 Cl. & F. at p. 261, and what he says 
there shows that it was his opinion that where the 
commencement of the second sentence is post- 
poned till the conclusion ef the first, it is no ob- 
jection that the aggregate exceeds the maximum 


ment or two, 








which could be awarded for one offense. This 
seems to me to be an irresistible inference from 
the language used. In R. vy. Robinson, supra, 
while deciding that a sentence of two years’ im- 
prisonment was incorrect, the judges said ‘that 
there should have been consecutive judgments of 
one year’s imprisonment each.’’ It is true that 
it is not a decision, but it shows very clearly what 
the opinion of the judges on this point was, and 
what Blackburn, J., said in R. v. Cutbush, 
supra, is also astrong authority to the same ef- 
fect. Iam, therefore, of opinion that this is a per 
fectly clear case, and that the sentence imposed 
was warranted by law. 
Judgment affirmed. 





ABSTRACTS OF RECENT DECISIONS, 
SUPREME COURT OF KANSAS. 
September, 1880. 


VERDICT BY LOT—MOTION FOR NEW TRIAL—CON- 
STITUTIONAL LAW—INTOXICATING LIQUORS—AC- 
TION.—1. Where, in order to determine the amount 
of the verdict, the jury agreed that each juror should 
name the amount for which he was willing to give a 
verdict, and that the sum of these amounts should be 
divided by twelve and that the quotient should be re- 
turned as the verdict, and this agreement was carried 
into effect, and the result reached in no other way and 
without any subsequent consideration or assent of the 
several jurors: Heid, that a verdict somade up and 
returned was improper and must be set aside. 2. No 
notice is required to be given of a motion for a new 
trial, and on the hearing of such a motion the court 
may not refuse to hear an affidavit on the ground that 
it has not been filed before the motion is called for 
hearing. If the affidavit discloses unexpected testi- 
mony, the court may for good cause postpone the 
further hearing so as to give the opposing party time 
to produce counter testimony. 3. Section 16, art.2 of 
the Constitution, which provides that *‘no bill shall 
contain more than one subject, which shall be clearly 
expressed in its title,’’ does not invalidate or render 
unconstitutional secs. 9 and 10 of the dram-shop act. 
4. Itis no defense to an action brought inder these 
sections that the intoxication was caused partially by 
liquor sold by other parties; it is enough if the liquor 
sold by the defendant was the direct cause, either in 
whole or in part, of the intoxication. Reversed. 
Opinion by BREWER, J. All the justices concurring.— 
Werner v. Edmiston. 

HOMICIDE — CONDUCT OF TRIAL—EVIDENCE ON 
PRELIMINARY CHARGE FOR ASSAULT—DYING DE- 
CLARATIONS.—1. On the trial of a party charged 
with the crime of murderin the second degree the 
defendant was represented by three counsel. The 
county attorney was at his request assisted by one 
counsel whose compensation was received from the 
father of the decased. Notwithstanding the objec- 
tions of defendant, the court permitted such private 
counsel to assist in the trial. After the State had 
rested, and defendant had commenced offering testi- 
mony, it was disclosed that such assisting counsel had 
been, pending the trial, appointed deputy county at- 
torney. Objection was made to his further partic- 
ipation inthe trial, and overruled. Nothing in the 
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record tends to show any surrender of the control of 
the prosecution by the cotinty counsel, or any ungen- 
tlemanly or unprofessional conduct on the part of the 
assistant counsel, or any undue zealin the prosecu- 
tion, or any oppression of the defendant. Held, that 
no error affecting the substantial rights of defendant, 
or calling for a reversal of the judgment against him, 
appears from such participation of privately em- 
ployed counsel in the trial. 2. Defendant was ar- 
rested, and a preliminary examination held on a 
charge of an assault with intent to kill. On such ex- 
amination the testimony of the party assaulted was 
taken. This testimony was taken at the rooms of, the 
witness, he being unable to move therefrom, and in 
the presence of the justice and the counsel for defend- 
ant, the defendant himself being absent. He could 
have been present if he had desired, but preferred 
not to be. Subsequently the party assaulted died, 
and a charge of murder was preferred in lieu of the 
original charge of assault with intent-to kill. Upon 
the trial upon this charge evidence was received of 
the testimony given by such deceased witness on the 
preliminary examination. Held, no error. 3. The 
admission of this testimony did not render incompe- 
tent and inadmissible evidenee of the dying declara- 
tions of such deceased witness subsequently made. 
4. Dying declarations, to be admissible, must be made 
under a sense of impending death; but it is not neces- 
sary that the declarant state that he is expecting im- 
mediate death; itis enough if from all the circum- 
stances it satisfactorily appears that such was the 
condition of his mind at the time of the declarations. 
5. A witness was called who heard the dying declara- 
tions, and testified that at the time he made a minute 
or memorandum of them. Held, that as such memo- 
randum was not of itself competent evidence, and 
could only be used to refresh the witness’ recollection, 
the witness might testify as to the declarations without 
producing the memorandum and without such evi- 
dence of its loss and a proper search for it as would 
open the door to parol testimony as to its contents as 
a lost instrument. Affirmed. Opinion by BREWER, 
J. VALENTINE, J., concurring. HORTON, C. J., dis- 
senting.— State v. Wilson. 

NEGOTIABLE PAPER—INDORSEMENT—DEMAND.— 
1. The indorsement of a note after maturity is in ef- 
fect the drawing of a new bill, payable on demand; 
and to hold the indorser, demand and notice of non- 
payment are essential. Swarts v. Redfield, 13 Kas. 
550. 2. After the indorsement of a note after matu- 
rity, J, the indorser, held the note in his care and 
custody for B, the indorsee, and at his instance, from 
March Ist, 1874, to January 11th, 1875, for safe keep- 
ing in a bank of which 2 was the president and cash- 
ier. The indorsee took actual possession of the note 
on January 11th, 1875, and brought an action thereon 
against the maker, failing to collect all the judgment 
from the maker, or the mortgaged property, on May 
llth, 1878, an action was brought against J, as in- 
dorser: Held, as no other demand was made than the 
institution of the suit on January 11th, 1875, and as 
no notice of non-payment was given, and as such no- 
tice was not waived, the indorser is not liable. Af- 
firmed. Opinion by Horton, C.J. All the justices 
concurring.— Shelby v. Judd. 


JUDICIAL NOTICE — PASSAGE OF ORDINANCE.—1. 
Where an action for the violation of a city ordinance 
is commenced and prosecuted to conviction and sen- 
tence before the police judge of such city,and the case 
is then taken by defendant on appeal tothe district 
court, the district court should, with reference to such 
case, take judicial notice of the incorporation of such 
city and of the existence and substance of its ordi- 
2. Where the council of a city of the third 


nances. 
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class,at a meeting where all the members of the coun- 
cil and the mayor are present, take steps to pass a 
certain city ordinance, and afterwards, at an adjourn- 
ed meeting of said council, pass such ordinance: 
Held, that the ordinance may be valid, notwithstand - 
ing the fact that no ordinance had previously been 
passed fixing the times for holding the regular meet- 
ings of the city council. And where the records of 
the city council show that the ordinance was as a 
whole, and each section thereof separately, adopted 
by a majority of all the members of the city council 
elected, and that there was no vote against the ordi- 
nance or any part thereof, and that each section of the 
ordinance was considered separately, and that upon 
the adoption thereof the yeas and nays were taken: 
Held, that the ordinance may be valid, although the 
records of the city council may not show in terms 
that the yeas and nays were taken upon the final 
passage of the ordinance as a whole. Aflirmed. Opin. 
ion by VALENTINE, J. All the justices concurring.— 
City of Solomon v, Hughes. 


ASSAULT WITH INTENT TO COMMIT RAPE — EVI- 
DENCE.—B and M were charged with an assault with 
intent to commit rape on Anna B, the wife of the de- 
fendant B. On the tria!, the wife testified to certain 
shameful acts and words of the defendants committed 
several days subsequent to the date of the alleged of- 
fense, showing a willingness on the part of B that the 
wife might be debauched by M. Held, incompetent 
and sufficiently prejudicial to be material error. Re- 
versed. Opinion by HorTON, C.J. All the justices 
concurring.— State v. Boyland. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


September, 1880. 


TORT—AVERMENT—PROOF—EVIDENCE OF NEGLI- 
GENCE.—1. An averment in the plaintiff’s declaration 
that he was injured by a horse car of the defendant com- 
pany which was carelessly driven upon and over him, 
is not supported by proof that he was injured by 
another car in attempting to escape from acar care- 
lessly driven. Lund vy. Tyngsboro, 11 Cush. 568. 2. 
The mere fact that the car which did strike the 
plaintiff was driven ata rate of speed forbidden by 
the city ordinance, would not be conclusive proof of 
negligence; nor if such unlawful rate of speed con- 
tributed to the injury, would that alone give the 
plaintiff a right to recover. Opinion by CoLt, J.— 
Hanlon v. South Boston Horse Railroad Co. 

FRAUDULENT CONVEYANCE—EVIDENCE—DECLA- 
RATIONS.—In a writ of entry upon the issue whether 
certain conveyances made by a husband, through a 
third person, to his wife, were fraudulent as against 
the husband’s creditors, the declarations of such 
third person, made tothe magistrate by whom the 
acknowledgment of said deeds was taken, concerning 
the purpose and intent of the parties in the execution 
of said deeds, were held inadmissible, it appearing 
that the deeds to said third person, though signed, had 
not been acknowledged or delivered at the time the 
declarations were made. Noyes v. Morrill, 108 Mass. 
399; Haynes v. Rutter, 24 Pick. 242; Pool v. Bridges, 
4 Pick. 378; Lund v. Tyngsboro, 9 Cush. 40. Opinion 
by CoLt, J.—Stockwell v. Blamey. 


ASSIGNMENT FOR BENEFIT OF CREDITORS—AT- 
TACHMENT—COMITY.—A debtor, a resident of the 
State of Rhode Island, made an assignment under 
seal valid as against creditors in that State, of his en- 
tire property, real and personal, to the plaintiff as 
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assignee, in trust for his creditors, the only consider- 
ation for said assignment being the acceptance of the 
trust by the plaintiff. At the time of said assignment 
there was personal property of said debtor in this 
Commonwealth, and thereafter the plaintiff came here 
and took possession thereof; and while in said pos- 
session, and before the removal thereof by him, it was 
attached by the defendant, a deputy sheriff, on mesne 
process in favor of a creditor here, who had not, nor 
at that time had any other of the creditors of said 
debtor, become a party or assented to said assign- 
ment. In an action of tort it was held, that said as- 
signment, if made here, would be invalid, and that 
there was no comity which required this court to give 
force tothe laws of another State which decidedly 
conflict with the laws of our own, or to allow tothe 
act of a debtor resideut in another State an effect in 
disposing of his property, which, as against his cred- 
itors here, it would not have if he lived in Massachu- 
setts. Zipcey v. Thompson, 1 Gray, 243; Swan v. 
Crafts, 124 Mass. 453; Osborn v. Adams, 18 Pick. 245; 
Fall River Iron Works v. Croade, 15 Pick. 11. Opin- 
ion by CoLt, J.—Pierce v. O’ Brien. 
CONVERSION—CONSTABLE—DISCHARGE IN BANK- 
RUPTCY.—Where a constable had converted goods 
belonging to the plaintiff by attaching the same upon 
writs against a third person, it was held, that a dis- 
charge in bankruptcy obtained by the defendant sub- 
sequent tu such attachment was a bar tothe plaint- 
iff’s claim. Opinion by MORTON, J.—Hayes v. Nash. 


CONTRACT — DEATH OF CONTRACTING PaRTY— 
EXECUTOR. — The defendant’s testator placed his 
niece in the school of the plaintiff and agreed to pay 
a reasonable compensation for her board, teaching and 
such articles of clothing as were furnished to her, but 
there was no stipulation that she should remain for 
any definite time. In an action against the executor 
to recover for certain items furnished the niece after 
the death of the testator, it was held, that the death 
of the testator terminated the contract, and that the 
defendant was entitled to the ruling which he re- 
quested, that the plaintiff was not entitled to recover 
for any of the items furnished after the plaintiff had 
notice of the testator’s death, which ruling the court 
had declined to give. Opinion by Morton, J.— 
Browne v. McDonald. 





SUPREME COURT OF INDIANA. 
September, 1880. 


REAL EsTATE — PAROL PURCHASE—DEED — AC- 
KNOWLEDGMENT — DEMAND—STATUTE OF LIMITA- 
TIONS.—1.A bought certain land of B by parol, receiv- 
ing possession and agreeing to pay the purchase price 
with interest. No time was specified within which 
payment was to be made. Subsequently B demanded 
payment, and C, by agreement with A, paid the pur- 
chase money to B and took a conveyance of the land 
from B, agreeing to hold the title as his security for 
repayment by A. Held, that C became the absolute 
owner of the land in fee simple, and not the holder of 
a mere lien thereon, holding it subject to the equitable 
interest of A therein under his parol contract of pur- 
chase; and inasuit by C to enforce the specific per- 
formance of A’s contract of purchase, an answer set- 
ting up facts tending to show an abandonment of C’s 
lien is insufficient, as not being responsive to the 
complaint. 2. Where money is not made payable at 


any fixed time, it is payable only on demand,and does 
not become due until payment is demanded, and an 
action will not lie until demand is made. 


In sucha 








case the statute of limitations does not begin to run 
until demand is made. 19 Ind. 105; 48 Ind. 276. 3. 
A deed without acknowledgment is valid as to the 
parties thereto; and as to other parties who have 
notice or knowledge of its execution, it is not void for 
the want of an acknowledgment, or because of a de- 
fective certificate of acknowledgment. 23 Ind. 322. 
4. The fifth clause of the first section of the statute 
of frauds is not applicable 10 an agreement in relation 
to real estate. Affirmed. Opinion by HowK,J.—Cole 
v. Wright. 


SHERIFF—FAILURE TO MAKE RETURN—DILIGENCE 
IN MAKING LEvy.—1.At common law no action could 
be maintained against « sheriff for a neglect to return 
an execution. The practice was to compela return, 
and then to seek a remedy upon that if untrue. 
Gwynne on Sheriffs, 569;%6 Hill, 550. But sections 
482, 484 and 485 of the code have so far changed the 
common-law rule as to authorize a party in interest 
to maintain an action against a sheriff, either individ- 
ually or upon his bond, for failing to return an execu- 
tion. for such damages as the party may have sus- 
tained by reason of such failure; but to entitle the 
party.to recover more than nominal damages, the 
facts upon which he relies for a recovery must be set 
forth in his complaint. 2. Section 433 of the code 
provides that a sheriff shall have sixty days after an 
execution comes into his hands in which to make a 
levy and an offer of sale; and where the sheriff was 
greatly pressed with official business, in consequence 
of which he delayed levying an execution for fourteen 
days after he received it: Held, that he could not be 
deemed guilty of negligence in the absence of some 
direction or notice that greater diligence was required. 
Affirmed. Opinion by NIBLACK, J.—/State ex rel. Al- 
Sordv. Blanch. 


LIABILITY OF CHILD FOR NECESSARIES FURNISH- 
ED PARENT— CONTRACT—EVIDENCE.—A son is un- 
der no legal obligations to support his parents, but 
may be held for necessaries furnished them at his re- 
quest; but such request must be proved and can not 
be inferred from his natural duty to provide for them, 
or from any merely collateral fact. 45 N. H. 558; 32 
Conn. 142. Ina suit by a physician to collect his bill 
for services rendered the defendant’s parents at his 
request, evidence that the defendant had paid house 
rent for his parents and employed a person to take 
care of them, is not admissible as tending to establish 
snch request. But such facts having been called out 
by the plaintiff,‘it was competent for the defendant to 
show that the firm of which he was a member paid 
such bills and charged them to his father, and that he 
and his brothers had reimbursed said firm for the 
amounts so paid. Affirmed. Opinion by NIBLack, 
J.—Becker v. Gibson. 


oe 


COURT OF APPEALS OF KENTUCKY. 


September, 1880. 


VorIp SALE OF REAL ESTATE — CONSTRUCTIVE 
SUMMONS.—Appellee obtained judgment against ap- 
pellant for the recovery of real estate held by the 
former, and in attempting to trace the title from the 
appellant to his interest in the real estate in contro- 
versy relied ona sale made bythe sheriff under an 
attachment levied on this real estate. When the at- 
tachment is produced, it is found that no levy was 
made on the interest of appellant in any manner, but 
his estate was sold upon a constructive summons (he 
being a non-resident) without any levy or seizure so 
as to give the court jurisdiction: Held, that even if 
there was an appearance, the sale could not have been 
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made under an attachment when no levy had been 
made so as to pass title to the purchaser. Judgment 
reversed and cause remanded. Opinion by Pryor, 
J.— Williamson v. Eliott. 


CONSTITUTIONAL Law — TaX ON COMMERCIAL 
AGENTS—'*COMMERCE AMONG THE STATES.’’—By 
the charter of the tewn of Richmond, the trustees 
thereof ‘‘have power and authority to tax all auction- 
eers in asum not exceeding five per cent. for all goods, 
wares, merchandise and articles sold to bidders within 
said town, except property sold by citizens of the 
town or county,and who are bona Jide owners thereof, 
etc., and shall have a lien on the articles sold for such 
tax until the same is paid, or the person selling the 
same take out a license for that purpose.’’ In pur- 
suance to the charter the board of trustees adopted an 
ordinance in substance as above quoted, and fixed the 
license of auctioneers at five dollars for residents of 
Madison County, and ten dollars for such as were not 
residents of that county. Appellant sold goods for 
Cincinnati parties, and the trustees demanded the five 
per cent. on amountof sales made within the cor- 
porate limits; he refused to pay, claiming that the 
tax was unconstitutional. Appellant, by agreement, 
deposited the amount of the tax with a third person, 
to hold same until a judicial decision was had. Suit 
was instituted for that purpose, andin court below 
the charter was held to be constitutional. On appeal: 
Held, that the provision of charter above queted is in 
conflict with sec. 2, art. 4, of Federal Constitu- 
tion, which provides that ‘‘the citizens of each State 
shall be entitled to all the privileges and immunities 
of citizens in the several States;’’ and a provision of 
the same Constitution further declares that ‘ ‘no State 
shall lay any imposts or duties on imports, exports or 
tonnage,’’ and that it is the duty of Congress to 
*‘regulate commerce among the States.’’ Judgment 
reversed, and the portion of the charter in question is 
adjudged unconstitutional and cause remanded for 
further proceedings. Opinion by Harais, J.—Dani- 
el v. Trustees of Richmond. 


PRINCIPAL AND SURETY—AUTHORITY OF FORMER 
TO SIGN LATTER’S NAME—PAROL EVIDENCE.—Ap- 
pellant, Ragan, instituted this action against J. W. 
Chenault on two notes executed by the latter as the 
surety of Joseph Chenault, one note for $2,000,dated 
December, 1874, the other for $1,000, dated January, 
1879. Chenault (the appellee) denies the execution of 
the notes, and alleges that his name was signed in the 
character of surety only by the principal and without 
any written authority from him for that purpose. 
- Appellant relies on the subsequent ratification by the 
appellee of the act of the principal in affixing his 
name to the paper. The law and facts were submitted 
to the court,and a judgment for the surety, from 
which this appeal is prosecuted. The court say, quot- 
ing the statutes, p. 252,that ‘‘no person shall be bound 
as the surety of another by the act of an agent, unless 
the authority of the agent is in writing signed by 
the principal:’’ The mischief intended to be provided 
against by this statute was to prevent the use of one’s 
name as surety in obligations so as to fix upon hima 
liability with no other evidence than the alleged parol 
authority given the principal or some other person to 
sign the surety’s name. The numerous cases where 
the authority to sign had been successfully question- 
ed, and as many more where the surety acting in bad 
faith denied the authority, induced the passage of this 
law, and to permit parol proof of a subsequent ratifi- 
cation would in effect nullify the statute. If the parol 
authority given before the note was signed to affix the 
surety’s name is incompetent, we can not well see 
how the subsequent admission by the surety that he 
gave such authority and is liable as such can be held 








admissible. If the surety had pleaded that he gave 
his authority in parol, and therefore was not liable, 
the plea would have been good, and that is the sub- 
stance of the defense made. The surety is not bound 
unless the authority to sign his name is in writing; and 
a subsequent statement that ‘‘it was all right, the 
principal had authority to sign it,’’ when this author- 
ity was in parol, and that fact not questioned would 
not, if conceded, make the appellee responsible. 
Judgment affirmed. Opinion by Pryor, J.—Ragan 
v. Chenault. 


SUPREME COURT OF ALABAMA. 
December Term, 1879.* 


BURGLARY—WHEN NOT PROVED—INDICTMENT .— 
1. An indictment which charges that the accused 
broke and entered ‘‘ a gin-house, the property of W 
R, in which was kept for use, sale or deposit, seed- 
cotton, a thing of value,’’ ete., is sufficient, without 
an additional averment that the gin-house was spe- 
cially constructed for the storage, ete , of seed-cotton. 
Only structures of a temporary character, erected for 
special purposes or occasions, require such additional 
descriptive averment. 2. The two rooms of a gin- 
house, which Las not been used as such for two years 
or more, being separated by a partition, in which an 
opening was left, not for ingress or egress, but for the 
passage of the cotton from the gin into the lint room; 
and being rented to different teaants, each having the 
key to the door of his room; if one of them enters the 
room of the other through said opening, with the in- 
tent to steal his seed cotton stored therein, he is not 
guilty of burglary; nor would he be guilty of burg- 
lary, though he opened and entered the door of his 
own room with intent to pass through the opening and 
steal the cotton stored in the other room. Reversed 
and remanded. Opinion by MANNING, J.—Stone ¥. 
State. 


EXAMINATION OF WITNESSES —RES GESTA. — 
1. It is acommon practice, when a witness is put on 
the stand, to ask him his‘age, residence, condition in 
life, ete., which questions are merely introductory, 
intending to aid the jury in putting a proper estimate 
on his testimony, and hardly the subject of exception. 
Under this practice,in a criminal case,the prosecutrix 
may be asked, ‘‘ if she was a widow.’’ 2. The pris- 
oner was arrested on a charge of larceny ‘in stealing a 
$20 gold piece with other money, and denied having 
any money whatever in his possession, When taken 
to the guard-house, the officer said to him, ‘‘ I know 
all about it, and am going to tind it;’’ to which he re- 
plied, ‘*Since you know so much about it, I am going 
to tell you where it is,’’ and told the officer that the 
gold piece was buried under the hearth in his house. 
The officer having failed to find the money in the place 
indicated, he asked the prisoner to go and point it out 
to him, which the prisoner consented to do; and on 
arriving at the house he raised a brick in the hearth 
and disclosed a gold piece. ‘*After pointing out the 
money defendant said it was given to him by’’ a ser- 
vant in the employment of the prosecutrix. Held, 
that this declaration was not admissible evidence for 
the defendant, not being explanatory of his possession, 
nor constituting a part of the res geste. Aflirmed. 
Opinion by MANNING, J.—Cooper v. State. 





*From the Southern Law Journal and Reporter. 
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CURRENT TOPICS. 


A case ina New York police court the other day 
suggests a word or two ona practice which 1s now 
becoming common—the practice of encouraging crime 
for the purpose of punishing it. A ‘lottery dealer was 
charged with selling toa colored man a policy slip, 
when the following conversation took place: ‘*What 
numbers did you play, Henry?’’ asked the justice. 
**Fo’ eleven forty-fo’,’’ said Christopher. ‘‘That 
seems to be the standard number with your people?’’ 
“*Yes, judge, that’s my favorite, ’’ replied the negro. 
‘*Now, Henry, were you not sent in this place by the 
police as a decoy?’ ‘*Yes sir,’’ said the complain- 
ant. Turning to the officer who made the arrest, the 
justice remarked: ‘‘I must say, officer, that I do not 
at all approve of the means you employed to make 
this arrest. I do not think it right to entice people to 
commit crime, but I suppose 1 will have to hold this 
woman.’’ The police justice in taking this view of 
the detective methods there employed only repeated 
the sentiment of the highest courts of the country con- 
cerning such practices. Thus ina Michigan case, 
where a person desiring to steal some important 
papers from a court room asked the policeman in 
charge to leave the door unlocked, and the latter, after 
consulting with his superior officer, agreed to do this, 
and the defendant fell into the trap,the Supreme Court 
expressed their disapproval of the proceedings in 
strong terms. Campbell, C. J., thought them 
**seandalous and reprehensible,’’? and Marston, J., 
said: ‘‘Some courts have gone a great way in giving 
encouragement to detectives in some very questionable 
methods adopted by them to discover the guilt of 
criminals; but they have not yet gone so far, and I 
trust never will, as to lend aid or encouragement to 
oflicers who may, under a mistaken sense of duty, 
encourage and assist parties to commit crime, in 
order that they may arrest and have them punished 
for so doing. The mere fact that the person con- 
templating the commission of the crime is supposed 
to be an old offender can be no excuse, much less a 
justification for the course adopted and approved in 
this case. * * * * Human nature is frail enough at 
best, and requires no encouragement in wrong doing. 
If we can not assist another and prevent him from vi- 
olating the laws of the land, we at least should ab- 
stain from any active efforts in the way of leading him 
into temptation. Desire tocommit crime and oppor- 
tunities for the commission thereof would seem suf- 
ficiently general and numerous, and no special efforts 
would seem necessary in the way of encouragement or 
assistance in that direction.’’ In United States v. 
Whittier,7 Cent. L.J. 51, the cases in which it is allow- 
able to make use of decoys, are collected by Dillon, 
J. In this case a letter was written to the defendant 
by an agent of the Society for the Suppression of Vice, 
under an assumed name asking for a recipe for pro- 
ducing abortion. The answer was directed to the 
fictitious address, but did not on its face give the re- 
quired information. The court held that the letter 
did not come within the act of Congress as to the mail- 
ing of obscene books, etc. Treat, J., in a concurring 
opinion, expresses his views of the morale of the de- 
coy business thus: ‘*No court should, even to aid in 
detecting a supposed offender, lend its countenance to 
a violation of positive law or eontrivances for induc- 
ing a person tocommita crime. Although a viola- 
tion of law by one person, in order to detect an of- 
fender, will not excuse the latter or be available to 
him as a defense, yet resort to unlawful means is not 
to be encouraged. When the guilty intent to 
commit has been formed, any one may fur- 











even lend assistance to 
commendable purpose of 
exposing and punishing him. But no case has been 
found which goes beyond these views. There are le- 
gitimate means and jurisdictions where offenses can 
be tried and punished,and the public weal is best sub- 
served where rigid adherence thereto is enforced.’’ 
Boswell once related to Dr. Johnson a story of a mas- 
ter in England who, suspecting his apprentice of dis- 
honesty, laid in his way a quantity of marked coin. 
The apprentice could not stand the temptation and 
appropriated it, but when he was brought by his 
master before the court, the judge discharged him and 
imprisoned the master, saying .that of the two the 
tempter was the greater criminal. Dr. Johnson 
thought the sentence just and commended it. This 
would searcely be considered good law in these days, 
but it could not be said to be very bad morals. 


nish opportunities, or 
the criminal, with the 


Notwithstanding its name, it is sometimes difficult 
to regard our contemporary,the Chicago Legal News, 
asa law journal. It is true it publishes a large num- 
ber of legal decisions, but its original articles are few 
and weak. But when it comes to discuss woman’s 
rights or woman’s wrongs, Which it generally does as 
often as possible, then our contemporary is really su- 
perb. When a hardhearted judge takes a child from 
the custody of the mother to deliver it into that of its 
father, all its vials of wrath are emptied, with the 
exception of a few which are always retained for the 
judge who, even on legal grounds, refuses a divorce to 
a supplicant female. As these cases, however, do not 
occur every day, the interim is taken up with a rec- 
ord of the extraordinary success which woman is ob- 
taining at the bar. This never fails our contempo- 
rary. One week it is a graphic account of a woman’s 
admission to the bar; the next, a story of some court 
which has refused to “embrace’’ some lovely female 
among its officers; the next it isa harrowing tale of a 
woman with several small children, who has succeed- 
ed in passing « most arduous examination in the prin- 
ciples of the law. The following week we are treated 
to a description of the clients which Miss A has already 
secured, and are told that the accomplished Miss B 
(female lawyers are always ‘‘accomplished’’) is about 
to commence the practice of the law in a certain city, 
and is sure of success. Now and then we have an 
obituary of a female lawyer who, we are assured, was 
only prevented from becoming the leader of the bar 
by her untimely decease; and scattered through the 
whole we are gladdened with pictures of ‘‘sweet girl 
graduates’’ holding in breathless astonishment and 
admiration, stubborn jurors, prejudiced judges and 
crowded court rooms. 


The last instance of judicial tyranny which the Chi- 
cago Legal News records occurred in the Circuit 
Court of Union County, Ll, sometime last month. 
There Judge Harker, apparently forgetting that this 
paper was published in his State, or perhaps not 
minding that fact, had the boldness to decide that a 
woman who was not even a member of the bar was 
not eligible to the office of Master in Chancery. It 
would probably surprise the average layman as much 
as it would a lawyer, if he were told that such a person 
was eligible; that the judge might appoint his cook or 
his housemaid if he desired, and that there was nothing 
in the law of the land which would prevent it. But 
our contemporary is shocked at the decision, and ex- 
presses its opinion in this strain: ‘‘Judge Harker is 
an able. conscientious tudge. So was Judge Taney, 
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The one held that a colored slave, and the other that 
a woman, had no rights that anybody was bound to 
respect. Judge Dougherty, in the same county, held 
that a woman could be Master in Chancery; Judge 
Harker that she could not. The one looked through 
judicial glasses dimmed with the dust of a thousand 
years; the other viewed the case through the glasses 
placed in his hands by a free and enlightened people, 
and repudiated the idea that aman could whip his 
wife with a stick not thicker than the judge’s thumb, 
in this country, even if it had been so held in old 
England.’’ Now we would observe here that Mr. 
Rogers has shown on another page (ante, p. 281) that 
Judge Taney was not so hard on the negro as is 
charged. Onthe other hand, if the Legal News is 
correct in saying that the real interpretation of Judge 
Harker’s decision is that a woman has no rights which 
any one is bound to respect, then it must follow that 
the only right a eoman at present possesses or cares 
for is the right to bea master in chancery; and this 
being taken away from her by this cruel decision, the 
occupation of the Legal News as a womans’ rights 
organ would seem to be gone—a calamity which its 
subscribers, we are sure, would not be disposed to 
mourn. Regarding the spectacles of Judge Dougherty 
and Harker and Judge Dougherty’s thumb which our 
contemporary seems to consider important e:ements 
in the decision, we are disposed to be critical. Are 
we to understand it was because the thousand odd 
years of dust which were on Judge Harker’s specta- 
cles prevented him from seeing the charms and ac- 
complishments of the woman before him, that he re- 
fused to allow her to hold the office? We are, how- 
ever, clear on the reason of Judge Dougherty’s de- 
cision, that a man could not beat his wife with a stick 
not thicker than his. the judge’s, thumb. It was the 
**glasses placed in his hands by a free and enlight- 
ened people,’’ that magnified his thumb till it looked 
as large as a base-ball club, and the kind-hearted 
judge could not tolerate a weapon of that size. 
But really Judge Harker could have given no other 
decision. A woman was always incompetent to filla 
civil office, involving judicial or quasi-judicial duties. 
Now the only statutory provision under which it was 
claimed that the woman was eligible was the act of 
March 22, 1872, entitled ‘‘an act to secure to all per- 
sons freedom in the selection of an occupation, pro- 
fession or employment,’’ and as ‘‘offices’’ were not 
within this, either by word or iatention—for people 
do not select a public office, but are rather selected 
for it—this did not help the woman’s position. We 
regret that our contemporary’s zeal should have im- 
pelled an attack on this decision when it did not de- 
serve it. We advise the Legal News to abandon the 
field as the organ of woman’s suffrage, and to try and 
make a good law journal. The real women of the 
country do not want to be lawyers any more than they 
want to be policemen. It is an easy matter to count over 
all the females who have essayed this line. Their fate 
has not been encouraging. Some have broken down and 
died in the attempt to fight against nature, and do 
work for which a woman’s physique was never in- 
tended; the most are lawyers in name, but lecturers 
or platform speakers by profession; the only one, we 
believe, who has been admitted to the highest court in 
the land, is more notorious than distinguished, and 
the notoriety she has no decent woman would covet. 
But, after all, a woman can never be a man, though 
now and then we find one who is ashamed of her sex, 
and of her place inthe world. Plainly, then, she can 
not be a ‘*master’’ in chancery. She may, of course, 
be a ‘‘mistress’’ in chancery, but if the time shall 
ever come when the good old division between the 
duties and occupations of the sexes shall be broken 
down and scattered tothe winds by a modern com- 





munism, we venture the prophecy that her title will 
have a double meaning. 








NOTES. 


——Connecticut has adopted a constitutional amend- 
ment changing the mode of selecting judges to ap- 
pointment by the Governor, with the consent of the 
Senate. Most of the Supreme Courts of the States 
are in session again, and there will soon be no lack of 
matter for the law journals. 





—-From an article in the Journalof the National 
Indian Association upon ‘‘Love of,Ornaments among 
Bengali Ladies,’’ we gather some interesting de- 
tails concerning the Hindu law of husband and wife. 
The extravagant cost of a Hindu wedding to the 
wife’s family has often been commented upon; but 
apparently it admits of a rational explanation. The 
chief outlay is for gold and silver ornaments 
and jewels, which becomej the absolute prop- 
erty of the wife. They are not liable to be 
seized for the debts of the husband, nor can he lay 
hands upon them without her consent. She possesses 
a full right to dispose of them either during her life- 
time or on her death. In its origin, this custom may 
be compared with our own’ rules regarding parapher- 
nalia, which seem to have gradually dropped out of 
attention as the doctrine of separate use became es- 
tablished. But inits practical operation the Indian 
custom may be regarded as the full equivalent 
of separate use, for the personal ornaments of 
the wife commonly represent the entire stock 
of the family capital, which is thus invested in a 
form which the creditors can not touch. It would 
form a curious subject of speculation whether para- 
phernalia might not have developed in the same way 
at common law, if equity had not taken separate use 
under its special protection. 


——aA somewhat curious case of defrauding a trader 
of his customers was recently the subject of adjudi- 
cation inthe Paris Court of Appeal. The plaintiff, 
M. Bachellerie, had taken out a patent for a form of 
advertisement which he called Placards-guides In- 
dicateurs, and which consisted of enameled placards, 
which were affixed in public places and which con- 
tained plans of the neighborhoods in which they were 
posted, and also the addresses of the different trades- 
men who had paid the plaintiff to advertise them in 
this manner. The defendant erected similar placards 
and induced some of the persons whom the plaintiff 
had employed to canvass for him to enter his employ- 
ment in the same capacity. He also supplied these 
canvassers with order and receipt forms similar to 
those used by the plaintiff, and it appeared that they 
had represented tothe plaintiff’s customers that he 
had transferred his business to the defendant, and by 
that means had induced some of them to employ the 
defendant instead of the plaintiff. The plaintiff 
rested his claim in parton the infringement of his 
patent, but on this point he failed, the court holding 
that the plaintiff’s placards not being a novel inven- 
tion he could not sue as for an infringement. The 
plaintiff, however, obtained judgment in damages, on 
the ground that his customers had been drawn away 
by the fraudulent devices of the defendant. 








